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This booklet is an attempt to provide librarians with 
a short summary of the arguments in favor of library photocopying, 
combined with a status report on how these arguments have fared in 
the courts and in the United States Congress. Following an analysis 
of the issues involved, the case of Williams and Wilkins v. the 
United States is discussed,' with a presentation of the arguments of 
the American Library Association, the Association of Research 
Libraries, and the National library of Medicine followed by the 
reactions of the library community. Part 2 of the booklet reviews 
congressional action on copyright and includes the photocopying 
provisions of Senate Bill 1361. (Author/SL) 
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The American Library Association 




PREFACE' 



This booklet Is an attempt to provide librarians with a short 
summary of the arguments in favor of library photocojpiying, 
combined with a status report on how these arguments have fared 
In the courts and In Congress. It does not pretend to shed 
startling new light on the subject of copyright* nor does It 
propose to be a source document for lawyers* debates. This Is 
a partisan document. It sets forth primarily the librarians' 
side Oif< the debate. But only If librarians are aware of the 
IssuesNind can effectively present their case w1 VI .a reasonable 
solution to the photocopying 'problem be possible. 

No portion of this booklet Is copyrighted. Reproduction by 
photodupll cation or any other means is not only penni*t«»H hut 
sincerely encouraged. 



—Christopher, Wright 
Assistant Director 
/ Washington Office 



American Library Association 
June 1974 
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Librarians since Herbert Putnjun have been warily watching the develop- 
ment of copyright law in the United States, aware of its importance to the 
country's tradition of library service. In recert years the Williams -5 
WilKins suit and tht- i^rowine; controversy over photocop> ing have placed the 
•MitMic's ri^ht to in ""format ion in a new and critical perspective. 

ropvright is, essentially, the right of an author or artisv to ber.efit 
tron the sale o*' the product of his intellectual labor. Article 1 Section 8 
of the U.S. Constitution establish.^5 this ri>,ht when it says, "The Congress 
srxall have power ... to promote the pro,'^ress of science and useful arts, by 
-^fcuring for limited times to authors aid inventors the exclusive rights to 
tiR-ir ••especlive writings and discoveries." 

fn fh^■^ (-.irv^nt 1 rai itrt^n tm iK 1 i < h p.r«; rlf»i'Ti that hv offerinp photocopies of 
::i;;tfrial in the librarv to patrons through interlibrary loan, libraries are 
iMfrin.King on the author's r-ght. On the other hand, librarians assert that 
:ho :vahlic has a risht to published material on the library shelves and that 
r-.o rliiht of reader^! to copy tl^is material, whether on a photocopy machine 
or ^^:t!l a ({ui 11 pen, is guaranteed in the Constitution by the phrase "to 
•■' fonir the .irogress of science and the useful arts." 

More important than the si mule monetary question of whether the public 
•w'hr to p-iv a roynltvi for phot oconi es of material in the library is the 

liutst ion o*"' whether a nublishor has the right to prohibit any reader 
frv" :;ial-. ni)^ anv Kind of coin- which is not intended for resale Copviight 

proscribes' the "publication" of someone else's uovV . But a roadei- who 
1 k^' ;"or a nhotocorv of an article from Time magazine is hardly in the 
!Mi>ino-^'^ of "publishing" me. 

ilo.i-- , tho : ---uo hccones wi-othc'r a p'4)lisher can ston a reader from 
.'r !,avi;i,' "r.i s a>;<.-Tit, the librarv, copy) a portion of a published 
. ! .!„ the 1 i ><hcr cut o♦'^' the reader's access to information unless 
;.-i,!-T '^av; an .wbitrarv royalt\- fee"' 

:::voivoii ii-. this debate over the 7-ight of libraries to photoconv 
•.r' >i il tliat tliov own is the ultimate question of how America's libraries 

.,i.:Tit to modem technolotiy to sy^^tcms management, computerised 
lita and expardini' communications networks. 

! '" :endini' coin'rirht i ei! i s 1 at i on cuts bacV shari'^b' '■'^^ ^he practical 
):■•• .ri :in 1 1 i e< (or libraries to u^c modem phot odun 1 i cat i on and t rar.sm i ss i on 
: e .};:•. uiues to diarc resource-, it will iH.it an end to far - re;ichin5T cooperative 
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ventures and return libraries to the simple > homely pattern of the 19th 
century. If the courts decide that a publisher has a right to collect 
royalties for every page of an article reproduced on a library photocopying 
machine, curtailing the ability of the library to make the materials already 
on the shelves available to a larger public than the man standing in front 
of the check-out desk, a major attempt to provide access to information will 
have been cut short. 

Libraries are already in a state of precarious financial health. The 
increased burden of royalty payments and institutional subscription charges 
for the privilege of photocopying will mean in many casos librarv pi ;rcns 
will Jo without • The penalty will fall equally on users of the small rural 
library and the major research institution, llnabJe to borrow, buy or lend, 
libraries will revert to isolated collections offering readers limited 
resources at best. 

Barbara Ringer, the Register of Copyrights, has called the current stale- 
mate over photocopying *'the most dangerous, most difficult and the most 
urgent problem" facing the library/publishing community today .1,/ IJntil this 
question is settled, the future of new library management techniques and 
acquisition policies remains in limbo. 

What will a hard-line approach to photocopying du to a burgeoning 
regional science information network, for Instance? Or how much value will a 
rcniput-CT^ ^rrrrc^^'^ '*^^'^\^^'^ r^^ro^-or-* -Pny* mr^wi jpht f^d nif^tf^riRls iinri***^ ^^\- 
copyright law? Fven basic day-to-day uuestions are affected. How many copies 
of a ioumal will you retain at the end of a year if you aren't permitted to 
photocopy it? How much will you budget for postage i^ it means sending the 
whole book to a patron instead .>f iust a copy of the title page? 

For the^e reasons it ^cems impcn-tant that librarians have a simnle digest 
of the issues at stake in recent copyright dove Itipmonts , 

This honk let doo'^rrt pr^^tend to y/wi.* all the ar;;uments of one r-ide, much 
loss both sides. It v,oeks to c^ivo^ in concise a forni as possible, the reasons 
why librarians should bo cnncemcd v;ith ccnn-right, Tt includes a description, 
in the word^ the librarv process i on' ^ own spokesmen, u^" the issue*^ in- 
volved in the Williams i\ Wilkins casr, tht^ principal copyright litigation at 
this mv>ment , plus portions o^* tlie opinions of th.e original hearing examiner 
and subseqiiont 1 V the ('(uirt of (Maims in the case, 

T]\v btM^klet J' >cr!!^(^s ri^^ent t ^^on<ls io c(Mnrijj.ht legislation and 

what this mitjht noan i\^r libraries ar..i tht- n\iblic, I-xcerpts of relevant por- 
tion^ .>f the l.ittv>t coi>\"rii;ht Im 1 1 \h^'.'wv ('ongre^s f^. 1 >(M ] and comments (^n 
the draft comitiitteo ret^ort on the bill art* also iTuMuiled, 

Final Iv, :\ ^^on-.^ral conclis'on follows addin>; a few tfiought^^ on the social 
and economic is;ues un^ierlyinr. ^he riu'reTit debatt^ ovtM* coTH^ripht. 



THF FRSFNrF OF THF ARGUMFNT 



BMnd the skirmish liner-, sniping amy from one outpoet 
or another J two main bodies of opinion may h"*. forming. 
The martial analogy is aloser to Vietnam than to Waterloo 
but two main-force positions can he identified amidst the 
swii'l of debute. 



—Ralph S. Brown, Jr. 
Professor of Lav.;» Yale Law School 

from "Copyright: An Overview" in 
Li braries At Large 



In 1968 the National Advisory Commission on Libraries and information 
oienoc asked Dan l.ycy, senior vice-president of McGraw-Hill, and Vemer 
lapp. then a consultant for the Council on Library Resources, to prepare 
.-■^ent iaily opposing papers on copyright for the Commission. The two points 

virw, titled "Copyright: A Proprietor's Viev.'" and "Copyright: A 
•'MMiian'-s View" were subsequently printed in the Commission's opus, 

at Large , with an introductory essay by Ralph S. Brown, Jr. , a Yale 
.".v~prcfe.ssoi and copyright special ist .2/ 

All rhic-o nen wrote with an eye on Capitol Hill and the proposed 
•.'/ri;:ht Rcvisio!i BillV, a measure which has yet to emerge after three 
■J' .i-.i'.rn: rcMUTcssos. Lacy stressed that there was little essential dif- 
'.■v:vxi' brtwoon th.^ view^ of librariaas and those of publishers. \ publish- 
.... .i,.!u-r;-y stimulated bv anl i -photocopying legislation would quickly and 
aj ly come to the aid of librarians and teachers in need of multiple 
. 1, h<- uv;L'.e-^ted. Brown arjMied that concession.; must be made by both 
1 K -^, hwt Ih> supported the basic theory that libraries would sooner or 
• t-.T have to pay' some kind of licensing fee for photocopying. "The new 
:. .ii.dlok'.ios with their speed and abundance, raise formidable challenges 
f v-.;rr t-n iencc and efficiency to the copyright system," he wrote. "The costs 

if.u u^t^, that is, of oiitamir}', information about claims to copyright, 
:i t W t.iouj.hi down, and the costs of using copyright works bargained out. 
),.it is iNlioro tlu* main t ffort is needed." 

Vomer Clapp, however, asst-rted that the word "copy" contained in the 
copyright statute!/ applied specifically to ':he copying of artistic 
nations, nc^t literary productions; that the authors of the law had even 



expected libraries to photocony copyrighted materials; and, m short, that 
both historically and textuaJly the publishers htdn't a leg to stand on. His 
opening salvo 3et the tone of the work" . "A principal purpose--in some 
senses the principal purpose-for which libraries exist is to facilitate 
the copying of relevant documents." 

Six years later the Cla-^ paper continues to be an extremely forceful 
statement of the librarian's position. Tracing back the history of the 
word "copy" in today's copyright law. Clapp showed that the word came 
from an English law of 1735 which dealt with reproductions of prints, which 
was termed "copying" as opposed to the reproduction of books, wnich was 
termed "print ing."i/ 

"In the first general revision of the United States copyright law (1831) 
music was added to the publications previously covered by copyright. But 
now for purposes of specifying infringement the Masses of publications 
subject to copyright were divided iiito two categories, differentiated by 
method of multiplication of c6pies. One section of the ^^V.f^J^J^^J:^^^^^^^, 
p'ublications multiplied from tyi^e, namely books; this jpecified infringement 
as to orint The other dealt with publications typically multiplied from 
;!ates! n^ely ma^s ci^rts, prints and music; this specified infringement 
as to copy. 6/ 

-The second general revision of the United States copyright law took 
;^ io-.n. 7/ r\. - 'ira';::r'^r ^^h**'^'^^*' <;tatnft5* statuarv 
anrother'art"workrto"the'*classes'"rf\naterial subject to copyright. Hither- 
to the basic right of copyright, that of multiplication of copies, had 
always been expressed through the use of the terms "print" and 'reprint. Tt 
obvious that these terms did not aptly describe the multiplication of 
copies of paintings and statues. In consequence, the verb copy .<in its 
participial form) was borrowed from the infringement section for prints 
and other plate-produced publications of the previous act and inserted in 
the specif ication-of-copyright section of the new act. Ihis now read as 
follows: 

lAlny citizen of the United States, or resident therein, who 
-Uiall be the author, invent.^r, designer, or proprietor of any 
book, map, ch^irt, dramatic or musical composition, engraving, 
cut print, or photograph or negative thereof, or of a painting, 
drawing, chromo, statue, statuary, and of models or designs 
intended to be perfected as works of the fine arts .. .shall .. . 
iKWe ^he sole liberty of printing, reprinting, publishing, 
completing, copying, executing, finishing, and vending the same... 

"Here the verb copv was for the first time associated with books. But 
it was clear that it did not apply tc books, for the infringement sections 
of the act still separated the type-produced publications (booksj from 
the others and still specified infringement for the former as to print and 
infringement for {he latter as to -opy. Any claim of exclusive right to 
copy a^book based on the presence . f this word in the specificacion-of- 
copyright section would have fDundered on its omission m the infringement 
section." 

But when the 1909 act was drafted the detailed specifications for 



infringements were combined and the verb "copy" was included with the 
buok-oriented words "print, .reprint, publish." 

"In summary, the exclusive right to copy was created in 1909 as tl\e 
result of two accidents of bill drafting. The first of these had occurred 
in 1870 when the verb copy (in the participial form) was added to the 
specification of (^tpyright in order to describe the multiplication Ox 
copies of works of art. The second was in 1909 when the application of 
the word was permitted to extend to books and other copyrightable works 
as the result of the dropping of the detailed specification of infringe- 
ments which had until then restricted the application of the word to the 
multiplication of copies of publications printed from plates and of wo^ks 
of art. The previous use of the word in copyright law (beginning in 1735) 
had been as the equivalent of to "print", i.e. to mass-produce copies for 
purposes of publication', and there is nothing in the legislative history 
of the Act of 1909 to suggest that its meaning was there being changed 
or that the framers of the law had any intention whatever of extending 
its meaning to single-copying. In consequence, it is incorrectly pre- 
sumed to apply to the making of single copies." 

Crushing aside the publishers' claims that photocopying was cutting 
into their rightful markets, Clapp suggested "...it may be suspected that 
it is not so much the loss of sales of copies that copyright proprietors 
object to as the loss of opportunity to realize an additional profit from 
the photocopying. But as pointed out earlier, (a) it is not the policy of 
the United States copyright law to extend copyright to non-profit "ses ot 
copyrighted works where publication of the work is not involved; and (b) the 
subservience of the interest if tlie copyright proprietor to the public 
interest sometimes requires the foregoing of potential profit. This 
would appear to be one of those occasions." 

Finally, he ?aid, copying in libraries is only one of many 
occasions in which photocopies are made of copyrighted material. 

.JUt may he pointed out that many more copying devices exist in 
cummorcial, industrial, business, professional and even in domestic 
c-^tahlishments than in libraru-s. It would be impossible to pol ico the 
u-.' of the former. It would ho discriminatory to extend copyright to the 
use of the latter merely because it is possible to police them. 

••Bv the -.imv token anv att.ei"pt to extend copyright to library copying 
wuuKl be self-defeating. As has been cogently stated "[I]t would cost 
dimes to collect pennies" from the copying devices in 1 ibraries»/ 
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HIM TAMf; AND WIl KINf^ "NITFn STATES 



"The pvobable effect on saientifia progress goes wzthout 
isaying, but for this part of oitr disQuasion the 8tgn^f^ocmt 
element io that plaintiff y as publisher and aopyrtght omer, 
would not be better off. Plaintiff would merely be the dog 
in the manger. " 



— Judge Oscar H. Davis 
U.S. Court of Claims 

in the majority opinion 
WiViiams & Wilkins vs. U.S., 
November 27, 1973 



On May 1. 1967, Dr. Martin Cummings. Director of the National Library ot 
Medicine, received a letter from William M. Passano, Chairman of the Board of 
the Williams S Wilkins Company, a publisher of medical journals in Baltimore, 
Maryland. 

The letter said, in part, that "since NLM may, from time to time, be 
requested to make copies of articles from journals published by the Williams 

Wilkins Company, it seemed desirable that I explain to you our policy in 
thi- natter. We are glad to give our permission for the copying of articles 
which appear in our journali> provided the person making the copies pays us a 
ro/alt> of :<? per page per copy for the privilege of copying the material on 
which we hold the copyright. 

■ In the absence of a royalty pay.nc-nt , no one has our permission to copy 
this material and any copying which should take place we would consider to be 
Hv. infringement of our copyright ..." 

Thus hcgan the seven-year s.^vi of Williams ^ Wilkins vs. the United 
M.)t<-^ which has now reached tlie Supreme Court. 

ruminmrs iirjried i atcl y halted photocopying of all Williams 5 Wilkins 
lournils o.rfhe library sheWes and referred the letter to the general 
counsel for the Department of Health, fducation and Welfare, the pa^-ent 

. v .M Or Miv on the i.lvice of HliW General Counsel A.W. Wilcox, 

uun-.:Mngs wp^u' Passano' sayia, th. government felt the library's procedures 
were fully .-vered by the judicial doctrine of fair use (which traditionally 
allowed research use of copyrighted works) and that photocopying of Williams 
f; Wilkins journals would be resumed. 



Meanwhile, Passano had written Dr. F.J.L. Blasingame, Executive Vice- 
President of the American Medical Association, requesting that AMA stop 
photocopying the company's journals without paying royalties "Othervrise, you 
and we and the country can look forward to a bitter-future of complete 
government subsidy and control ^f your and our scien^Uic press," he wrote. 
"While I realize thero will be an increase in your cleHpal overhead to set 
up a copying royalty payment plan to private publishers ... I would hope the 
AMA, in taking the initial . national leadership in this, could demonstrate the 
feasibility of "such an operation We expect no help from the empire- 
builders within the government on this matter." 

On August 11, Passano, his attorney and his marketing director met with 
Curamings and NLM officials and again proposed that the library should pay 
royalty fees. Cummings again asserted that the library's photocopying was 
fair use and offered to let Williams 5 Wilkins station a man where the copying 
was done to observe the operation. The company declined this offer, which was 
repeated in August. During the end of September Cummings provided compiny 
employees with the last six months' photocopy slips and a special place in the 
library to work, plus the draft of a controlled sample survey of the library's 
interlibrary loan operation. 

On February 27, 1968 rhe Williams 5 Wilkins Company filed suit in the 
U.S. Court of Claims alleging eight counts of copyright infringement against 
the U.S. Government, specifically, the National Library of Medicine, and the 
library of the National Institutes of Health. The libraries had violated the 
law "by copying, printing, reprinting, publishing, vending and distributing 
said work, all in violation of plaintiff's rights," the firm said. 

After a lengthy trial in which the various library associations, the 
Association of American Publisher and the Authors League joined as amici 
curiae, Commissioner James F. Davis issued an opinion on February 16, 1972 
favoring Williams ^ Wilkins. The case was then scheduled for a full-dress 
hearing before the seven- judge Court of Claims. 

In early March the publisher sent a digest of the opinion to its 
subscribers and proposed a "reasonable annual license fee" in lieu of 
itemized royalty payments. 

Later that spring Williams fi Wilkins dealers were informed in a letter 
sent by Patricia Morris, head of the firm's subscription department, that 
institutional rates would be enforced for 1973 subscriptions, raising the 
price of journals an average of $3.65. 

A leaflet titled "Instructions for Photocopying" informed subscribers 
thit the increased rate included "an automatic license to make single-copy 
photocopies for library patrons in the regular course of library operations", 
but not for interlibrary loans which "may be made upon remittance of 5<^ per 
page per copy made." 

A further advisory to libraries emphasized "a license such as that in 
the institutional subscription rates is a legal requirement in order for you 
to make photocopies." 



* 
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On June 23 Ciinunings and the regional medical libraries setved by NLM ' _ - 

were informed by lyilliams 6 Wilkins that NLM would be assessed the institu- . ^. 

tionil rate, which would allow, in-house photocopying, and that NLM would be 
expected to pay 5(J per page royalty for any interlibrary copying done. " 

Cununings replied on June 31 thtt NLM woul|d pay the increased subscrip- 
tion charges but would not agree to the publisher's claim that it was 
licencing NLM to photocopy and would not pay the 5^ per page royalty. 

A letter to Cummings from Charles 0. Reville Jr., President -of Williams 
fi Wilkins, on September 15 retracted the licensing implication while court 
avt5c«n was pending. "We assure yon that your subscriptions to our journals 
at theinstitutional rates will in no way constitute agreement with our ^ 
position and the need for a photocopying license," he wrote, "rurthermore, 
, we accept your suggestion, that we refrain from implementing our current 
proposal on' compensation for single-copy inter-library loan photocopying." 

On October 2 a general letter from Passano to "Our Customers and 
Friends" confirmed this decision on the part of the publisher. "Our new 
institutional rates, -which we shall continue tc request, shall have no 
connection whatever with a license to pliotocopy, implied or otherwise," the 
letter said. 

Twenty-one months ui'ter the comniissioner' s original opinion, the full 
Tourt of Claims reversed the judgment on November 27, 1973, " finding for the 
);overnment and the library community. On February 20, 1974 the lawyers for 
Williams ^ Wilkins appealed the case to the Supreme Court and on May 28 t^e 
Court agreed to hear the case the following fall. 

Th :^ William? 6 Wilkins case i*epresonts a ma^or effort on all sides to 
reconcile modern technology with a 6B-year-old copyright law badly in need 
of updating. 

In the following short passages taken from the briefs filed by NLM, the ^ 
•\ssc'c;.it 10.1 of Research Libraries and the American Library Association an 
.ittfn;pt has boLU made to outline the critical issues at stake for the 
libraries. The ALA excerpt describes the relevance of the Williams Wilkins 
issiK-;; to practices common throughout thu library world and emphasizes the 
:r'.-ort mcc of the Court's final decision to the future of libraries. The ARL 
':r';ei' ^ivt^s the historic:il precedents tor copyright legislation in Anglo- 
Anorican lo.ual tradition and sets forth the Constitutional issues. The KLM 
brioi' a^:dr«.'s:.t.'s the issues of copyri,i,nt and scientific restirch. 



The Argument of the American Library Association 

• ;•.■*'•::■;•'■.• -. k\- '.■'^ v? c.'^: libnar'f i\^:rvir'C across the -.v-un-f r 

■ •'. ■■ • ■'. . :-. ■•. , ' ■.. A.\-:)ji it ioK ■.'■'■i'<: Oiat 'Jit: viJ-lio'.- f' 

'•>: .V/.v -.'wj :k pV'V*-iOkir oy .'ho lavs uhi'jh arc 
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Pie bn'tif eaici, in part: 



"Tlie position of the ALA is that the mere fact of photocopying alone is 
not sufficient to ^establish an infringement of the copyright monopoly. The 
publi-; policv cx])ressed in the Copyright Clause of the Constitution (U.S. 
Const. Art. 1 , § 81 limits the scope of the copyright monopoly to situations 
where the enforcement of copyright will 'promote the progress of science and 
useful arts.' This policy has been implemented by the judicial doctrine of 
'fair use.' A scholar who can coov as a fair user londer the Constitutional 
standard can ask a library as his agent or instrumentality to effect the 
copying for him. 1-air use of copyrighted material and the interests of the 
public therein cannot be subveited by technical niceties concerning who 
mechanically makes the copy. 

"Library photocopying is absolutely essential to t^e effective dissemina- 
tion and use cf information for nurpose-- of research and- study. The urgent 
needs of readers and libraries in this area are manifest from evidence before 
this Court. No interest of a copyright owner could be sufficient to warrant 
the extension of the copyright monopoly to cover library photocopying. 

"\ desire for additional income is the only interest of the copyright 
owner-, at stake in the present litigation. The incentive to publish, which 
is the nrime iusti^iH^atroft, for the copyright monopoly, is not remotely 
threatened by librars' photocot\ying :is it has been practiced for the past 
several decades, llie publishers of scientific and technical ioumals, which 
iio most frequently and almost exclusively the subject of library photocopying, 
pav nothing to authors for the privilege of publishing the authors' works. 
Henco the incentive of these authors to write and to submit their writings 
ta the publishers is not affected by library photocopying. Tn fact, authors 
aonor;:/ly favor the wide dissemination afforded to their writings by the 
rrtoiice of library photocopying. 

"Siniilarly, tnere is absolutely no evidence that the incentive of 
c.'.n«Tight owners to publish is in dant'cr of iniury, much less destruction, due 
to" libr.nv photocopying, The plaintiff lias not demonstrated that it or anv 
oM-.or rublisher has' suffered anv economic iniun- due to library photocopying 
sin>:lc copies of portions of work^; for purposes of study or research. 

"Williams r, Wilkins' sole interest in the present action therefore is based 
on t!K- tautology that a publisher could make more money if it were suddenly 
entitled to be' paid in respect of an activity - librar\- photocopying - for 
uhich it had not previously been naid. '^uch an interest does not warrant 
rrntection under the copyright law, ^ince it is not necessan' to or m 
furtherance of the promotion o^' scieacf and the useful arts and conflicts 
with an interest that does comport with this policv - the interest c.i the 
public in the continueTlVailabilitv of library photocopies for pumoses of 
.;tMdv and research. For this reason, it is submitted that traditional library 
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photocopying practices do not constitute copyright infringement. 

THE TECHNICALITY OF A LIBRARY MAKING THE COPY 

'*It is readily apparent why the plaintiff herein seeks to impose copy- 
right infrigement liability upon libraries rather than attacking their 
readers directly. The reason is simply that almost all (and perhaps every 
one) of these readers are not infringers but, rather, are 'fair users.' 

' If 

Briefly stated, the doctrine of 'fair use' enables a scholar or research- 
er under appx^opriutc circujustances to make a copy of a copyrighted work. The 
principle has been described in the case of Loew's Inc. et al v, Columbia 
Broadcasting System et al|.Inc.> , • . as follows: 

Thus, in the field of science and the fine arts, 
we find a broad scope given to fair use, This 
doctrine permits a writer of scientific, legal, 
medical and similar books or articles of learning 
to use even the identical words of earlier books 
or writings dealing with the same subject matter/ 

The writer of such works 'invites reviews, 
comments and criticism' and we could add, the /use' 
of the books and portions and quotations therefrom 
for the purpose of the advancement of learning, 

***fTlhe law permits those working in a 
field of science or art to make use of ideas, 
opinions, or theories, and in certain cases even 
the exact words contained in a copyrighted book 
in that field [citing cases]. This is permitted 
in order, in the language of Lord Mansfield in 
Sayre v. Moore, 1 East 361, 102 ling. Reprint 139, 
'that the world may not be deprived of improve- 
ments, nor the progress of the arts be retarded.' 
In such cases the law implies the consent of the 
^opyright owner to a fair use of his publication 
for the advancement of the science or art' ,,, 

"^urely, a reader who manually copies from a borrowed work consistently 
Ai"h the 'fair u,sc' doctrine couiJ altcrnat ively check out the work from 
tl library and on hi:^ own make a i:H'ohanical copy of the portion of interest 
to him without b.eing branded a copyr;j:ht infringer, A professor of medicine 
who mechanically copies from a loaned library journal within the confines of 
:us ow]\ office is no Jiffer(M\t legally from his colleague who makes a 
permissible hand copy in a library reading room. 

" Likewise, a library could rent s;^ace (as many do) to owners of coin- 
:'perated rt'i)rogra|)}i i c machines to alluw ti;e reader himself to make a *fair 
.v»;>' the library vvitiiuut transcri[>t' . And if the library 

chooses instead to provide the nu^chanr:al reprodui. a as a service to its 
readers, no sulv.t a;it i ve difference results . 
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"it is the character of the reader's use of the copied work that deter- 
mines the issue of 'fair use' versus illegitimate infringement. The reader's 
use does not change whether copying is manual or mechanical or whether the 
reader makes the copy himself or asks a library employee to do it for him. 



THK IMPRACTICALITY OF ROYALTY PAYMENTS 

"Aside from whether 'reasonable royalties' or ultimately much more is 
really the object of the copyright proprietors, the instant suit still poses 
a grave threat to the public interest in continued library photocopying for 
several reasons. 

"First, all monies a library may be required to spend in payment for or 
collection of photocopying royalties must be taken from its other functions, 
such as acquisitions of new materials to improve its collection. Thus, 
imposition of royalties on library photocopying would necessarily limit 
access to written works by decreasing the libraries' ability to acquire such 
works. Moreover, to the extent that the burden of royalties would be passed 
on to the scientist, researcher, or scholar, such limitations would be even 
more direct. In this regard, a practicing physician testified: 

There are great variations in interest in 
getting an article. I mean, some you must 
have, and others you say you'd like to have, 
and so on; and I think all of us have that 
small germ of parsimony, or whatever- you call 
it, and frugality. So that there, very 
definitely, when you know there is going to 
be a charge, you, if it is a borderline 
situation, say, 'Well, I won't bother.' 

"And regardless of whose pockets the royalty payments come from, the 
administr.ative costs to the libraries in collecting, accounting for, and 
distributing the royalties would be substantial and could well exceed the 
amount of royalties collected. 

"This Court should consider the practical|problems which would be 
involved were an academic, research, or publico library to attempt to secure 
separate royalty agreements for every copyrighted work in that collection. 
It should consider the problems of merely determining who the copyright owner 
is, of negotiating a royalty agreement with him, and of accounting for the 
royalty payments due under each such agreement. 

"There is simply no question that libraries, confronted with the alternar 
tive of ceasing all photocopying or seeking royalty agreements from copyright 
owners, will choose the former. The above-dis cussed insurmountable problems 
associated with royalty agreements make it obvious that they really have no 
alternative. 

"Despite plaintiff's calculated attempts to obfuscate the fact, the vital 
interests of the public in the continuation of library photocopying ar^. 
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stake in the present litigation. And plaintiff should not be permitted to 
beg the question of whether limited library photocopying is in violation of 
the Copyright Act and subject to damages and injunction by claiming that it 
happens to be only seeking royalties in this particular action. 



PUBLISHERS' PROFITS VS. PUBLIC INTFRHST 

"The contention that limited library photocopying results in a loss of 
revenue to copyright owners is totally without foundation. This could well 
explain why, until the present suit, limited library photocopying had not 
been attacked during the fifty year history of the practice. In an/ event, 
it is clear that the plaintiff herein was not motivated to institute this 
action by a loss of revenues, but rather by a desire to reap additional 
profit. In this regard, the following testimony of the Chairman of the Board 
of plaintiff is quite revealing: 

Q. And isn't it a fact that Williams S Wilkins 
Company has never conducted any studies or 
survey to determine precisely what the effect 
of photocopying is on its business? 

A. ... We have conducted studies of what we think 
could be charged for photocopying . . . . 

"The interest of the plaintiff should be recognized for what it really 
{■:, -- a selfish quest for profit maximisation. This interest must give way 
to the paramount interests of scholars and researchers. The progress of 
science and the useful arts would be severely hampered by granting copyright 
owners the right to enjoin limited library photocopying and the concommitant 
power to maximize their profits in respect thereof. On the other hand, such 
progress would be nurtured by permitting scholars and researchers the con- 
tinued access to and use of printed materials in library collections which 
they have traditionally enjoyed." 



The Argument of the Association of Research Libraries 

Tne hri^-'.f of the AaGOciatioyi of h.rcearoh Librariec focused on the history 
of (-oi--jrngkt law in ^.hiti aoimtvy arul ^'n F.nglayid, 'iirr^^Msizing the difference 
}'etveer, lilvamj photO'j:7i:'jin^j rin:! '■hr hi atoricalLy protected right of an 
v.itior t.o "irinty repHn't, piibli^h, copy and vend" his work, A library y the 
AHL brief conterje i, t« hardlu iaki>ij up publishing and bookselling when tt 
makes a single copy of an article for a scholar. On the other handy the 
scholar's right to his copy for thr purpose of teaching or research is 
clearly implied in the history of the law. 

■'>vil-jr.i>: : I- ^ J • - i'.''-'-' ■''oi [.v' jht tu^t a:y\d ^hr 

record of Supreme Court decisions or. copyright, the brief pointed out: 



ERIC 



- 12- 



"Both before and after the enactmePt of the Copyright Act of 1909 the 
language used by the Supreme Court in describing the 'exclusive right' of 
an author has made clear that this right has been understood to be no more 
and no less than a right to multiply copies of a work (by printing, reprint- 
ing, or other process) for purposes of publication and sale. The making ot 
a copy of published material for the personal use of a scholar or other 
reader is not an invasion of this right of reproducing and selling editions 
of an author's work.... 

"A library does not multiply copies within the sense of these Supreme 
Court statements when it makes a single copy for the use of a reader at his 
request. Multiplications would occur for this purpose only if the library 
in effect published its own edition of a copyrighted work by making a pro- 
duction run of a significant number of copies for public distribution. This 
is not the custom of libraries. No such practice is involved in the present 
case, and no such right is here asserted. 



THb REASON FOR "EXCLUSIVE RIGHTS" OF AUTHORS 

"The authority . . . provided to the Congress [in Article I of the 
Constitution] to enact legislation establishing copyright protection for 
published works is restricted not only by the express requirerent that any 
•exclusive Right' be limited in duration but also by the general intent and 
purpose of the clause. Open communication of knowledge and ideas is an 
essential characteristic of a free society, and the grant of any monopoly 
(no matter how temporary) to the written expression of knowledge and ideas 
must be viewed as a special exception which is to be given a scope no 
broader than the purpose for which the exception is granted. 

"In the case of the copyrii^ht provision of the Constitution that purpose 
IS clearly stated to be the promotion of 'the Progress of Science and usetul 
Arts • Congress has no power to confer any 'exclusive right under this 
nrovision which would not be cor.patible with the constitutional objective of 
promoting of science and the arts, and any statutory provision purporting to 
create such an exclusive right must be interpreted in the light of the consti- 
tutional Rrant of authority on which it depends. Statutory provisions which 
...xcoed the intended scope of the patent and copyright clause will be held 
unconst 1 tutional . 

"The s-)ccial purpose inherent in j'.ranting to authors certain limited 
ri.'hts in their published works wa- recogni::ed by the First Congress of the 
liMit.a states, .uui :t will help to illuminate the scope of the intentions ot 
t ie Jrifters of the constitutional ci.use if we remember the general purpose 
of the" legislation which was adopted in '^90. When the first copyright act 
under the Const i tut ion was adopted, it was explicitly identified as An Act 
for the encoura^'.emont of learning.'. To the extent that authors received 

financial and other advantages from such legislation these advantages were 
cnnf.M-rec., not "u.^rely for the sake of the authors themselves, but to benef-.t 
.. .lOtv bv encouraging learninr.. A'^ Madison expressed it in expl ai n ing _ the 
copyright' clause in No. 43 of Hu federalist. 'The public good fully coincuies 
...With tho claims of individuals.' 



*'What were these 'claims of individuals' which were intended to be recog- 
nized 'by securing, . .to Authors. the exclusive Right to their* • .WritingsT^ 
We have noted earlier that the Copyright Act of 1790 defined the ^exclusive 
right* of an author as 'the sole right and liberty of printing, reprinting, 

publishing and vending' his writings for a limited time. As ue heve pointed 
out, although the c. '^rent copyright law uses slightly different words to express 
the same thought, the 'exclusive right' in an author's published writings 
which it recognizes is this same right to print, reprint, publish, and vend. 
The reference was obviously to the process of printing and reprinting editions 
of works for publication and sale/' 



The Argument of the National Library of Medicine and 
HE National Institutes of Health 

J7.»' jovti^rwcnt 'i? hrie'.f, writto: by tPie Department of Justice ^ stressed 
*h^' 'rrq^optaru^e of tr^t-: Williams Wilkins case to the nation medical 
y.r(-'iryr: oor::r-n<nit'j . The av.^rarieni .ittt^rrpte^l to place the photoaopyiyig of 
WilUams .'^ WilPins journals in the perspective of the government^ B nation^ 

U: rne.licxl library pro^jrapi and to errphasize the application of '^fair use'' 
to so lent i fie research, 

yls^vussing tho effect of photocopy in j on the market for scientific • 
Joui'>:uls, trie brief point^id out: 



"In order to determine if a photocopy has had an adverse effect on the 
actual or potential market for a copyri?.hted work, it is not enough to say 
that th(^ piiotocopy is a facsimile of the original or that the photocopy is 
furnished in lieu of lendi.ig the orij;inal. Wliat must be determined is this: 
uoes the {jhotucopy s^iVi as a substitute for a subscription to the journal? 
•^ellini; subscriptions the major means by which plaintiff earns income 
\v^\.. iv> copyrighted rroperty. Tt is by this tiiae evident that it is impos- 
sil)lc to prove whetrier any given photocopy displaced a subscription sale.* 
Both plaintiff's Chairman of the Board and defendant's expert agreed on this 
point. 

*\..[I]f pV.otocopy ing w:i--. having any adverse effect on plaintiff's 
operati'^ns, such effect would be reflecteu in tiie rate at which plaintiff's 
busine ss and journals grew as admitted by plairitiff's Chairman of the Board. 
Now, It is i;-;;r.ed lately evident that if jUaint i ff *s journals were steadily 

*^vr ^rViVe 'nVnl^^^ who obtain^'d the photocopies of the articles 

involved herein, it is clear that phn^^ocopy ing does not take the place of 
iournal suf*-cript i ons . I:ach of them subscribes to several journals; some 
t(.^ five or six journals (though not necessarily the same journal as those 
from 'Ahich t b^e photocojues were taken). Moreover, both NIll and NLM, which 
vsluoh ^nb^cribe Xo it l^-t^t two copies of the Journals involved herein, have 
found from experience that as photocopying Increases, subscriptions also 
i ncrease . 
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losing subscriptions and plaintiff's business was steadily declining during 
the ten yeir pericd when photocopying grew from zero to its present size, one 
could claim with considerable justification that photocop/ing ;.as the culprit. 
However, the facts in this case are otherwise. Plaintiff's journals and. 
business as a whole are admittedly doing rather well. The important factor 
is not that they are doing well, but how well they are, in fact, doing. Fpr 
every indicator where a comparison was possible, plaintiff's business is 
found to be growing faster than the gross national product. Plaintiff's 
Chairman of the Board conceded that plaintiff's business should grow at a 
rate equal to the rate of growth of manpower working in the field of science. 
The only evidence of record of that rate of growth is that it is about 4-s. 
The rate of ^^rowtl; of the gross national product, as shown on the charts 
prepared by defendant's expert, is greater than 4%. Thus, over the period 
in which plaintiff's business should have shown an increasing adverse effect 
from photocopying, plaintiffs business was growing at a rate greater than 
that which can be expected. In view of this fact, plaintiff cannot claim 
that photocopying is causing it to lose sales of subscriptions, sales of 
back volumes, and sales of reprints. 

"In its brief, plaintiff raises the belated claim that photocopying is 
causing it to lose royalties from licenses. The evidence concerning these 
licenses is very meager. There is no evidence to show the purpose for which 
the photocopies permitted under these licenses are being made, and there is 
no evidence to show that these licenses are for single copies of single 
articles as opposed to multiple copies of single articles. Moreover, it is 
clear that neither of the licenses referred to were in effect at the time 
this suit was filed or are even now in effect. It is highly significant that 
none of these licenses were offered in evidence during the trial of this case 

"In an article entitled 'Why We Sue the Government,' written in April 
I9f,8, plaintiff's Chairman of the Board made the following statement: 

We only wish in some manner to be paid a royalty 
on each copy made to offset the loss in the sale 
of subscriptions, reprints and back volumes which 
photocopying brings about. 

"During the trial of this case, plaintiff's Chairman of the Board was 
a>;kcd about this statement and the following colloquy took place: 

Q. Was that statement true when you made it? 

A. I thought it was. 

{). Is it true today? 

A. I think it is. 

Q. Do you want anything more? 

A. No. 

"Defendant submits that plaintiff should be taken at its word. Since 
the present record is devoid of any evidence showing that photocopying by 
the Government has caused plaintiff to lose subscription sales, reprint 
sales, or back volume sales, plaintiff is not entitled to recover any 
compensation in this lawsuit," 
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The Report of the Commissioner in Favor of the Publisher 

0}} February 16^ 1972^ CornmUuu'oner James F. Davis isoued a stmp^tn 
worded opinion bmeh'^^ng aside the library argumenta as teqhniaalitieW and 
accepting the I'oint of view of the yMi&her. Holding Hhat defendant 
has infringed plaintiff ^8 copyrighti^ and that plaintiff is entitled to 
recover ^reasonable and entire compt-mation^^^ the trial judge went on to 
suggest that ^^by uoing modem rnanagement ^>ractioes including computers and 
the likc^ it would appear thU NLM and the NTH library can, with miKimum 
disruption, cope with the necessary vcnordkeeping^^ to pay per-^page 
royalties on inter-library loar^s. 

The ^t^'-'pagc ox inion discussed^ among other things: 



PBFINITION OF COPY ING 

''Defendant contends that its acts of copying do not violate the copyright 
owner's exclusive r*ght *to copy' the copyrighted work as provided by 17 
U.S.C. § 1. The argument is that with respect to book;: and periodicals, the 
act of making single copies (i.e., one copy at a time) is not, in itself, 
sufficient to incur liability; that the 'copying:,' to be actionable, must 
include 'printing* (or 'reprinting' } and 'publishing' of multiple copies of 
the copyrighted work. The argument is bottomed on anal^'sis of the copyright 
laws as they have evolved from 1790 to the present. The early laws dis- 
tinguished 'copying' from 'printing,' 'reprinting,' and 'publishing/ and 
provided that the copyright in books is infringed by 'printing,' ^reprinting' 
and 'publishing' while the copyright in other works (e.g., photographs, 
paint ini;s, driwinjif>, etc.) is infringed by 'copying.' The 1909 Copyright 
Act c^M iterated any such dist ii^ction . It provides in S 5 a list of all 
^ lasses of copyrii'jit al>le subject matter (including books and periodicals), 
and says in 1 tiiat the owner of c()i)yright shall have the 'Exclusive right 
'to print, reprint, publish, copy and vend the copyrighted work" [emphasis 
sup[ !ioc|. Thus, tjte 1909 Act, unlike the earlier statutes, does not 
expres:.ly say which of the prosoribrd acts of ^ 1 apply'^to which classes of 
copyr i i^htable subject matter of ^ . Defendant says that to be consistent 
vvith the intent and purpose of carl i(T statutes, the 'copying' proscription 
oi' ^ 1 should not apply to books or periodicals; rather, only the pro- 
scribed acts of 'printing,' 'repxiiit ing' and 'publishing' should apply to 
books anti periodicals. 

ren;iaMt ' s ary.u!;icnt i not persiia^*>iv(^ and, in any event, is irrelevant. 
It L-lfar froi!! a -.tudy of all tht LO]n'ri^:ht statutes from 1790 to d?te that 
vs.hat 'oni^ro-^.^ ha > -unight to do in ovory statute is to proscribe unauthorized 

t; * * v^r -'cr of copyri^»hted works. The words used in the various statutes 
to define infrinKiny acts (i.e., printings reprinting, copying, etc.) were 
sirp]y attemj^s to define the then-current means by which duplication could 
be vffoctod. It ' reasonable to inter that in :'909, when Congress included 
' r"*^vin;: ' I ;•; tf:" 1 i ' t of prosi^ribrd .i^t^ a[>plicable to books and periodicals 
la- wrll a^ I oi)yr 1 ^b.table subject matter in general), it did so in light of 
the fart that new tectiru^Jojiies (e.g., photography) made it possible to 
duplicate i)uoks and poriodi<.als by means other than 'printing' and 'reprint- 
in^.' The legislative history of the 1909 Act says little, one way or the 



other, about the matter. 



COPYING Vl-RSUS PUBLISHING 



"Furthermore, defendant's argument that it may 'copy,' short of 'priAting,' f 
'reprinting* and 'publishing,' is irrelevant under the facts of this case. 
and the NIH library did not merely 'copy' the articles in suit, they, in 
effect, 'reprinted' and 'published' them. 'Printing' and 'reprinting' connote 
making a duplicate original, whether by printing press or a more modern 
iiit'thod of duplication. 'Publishing' means disseminating to others, which 
defendant's libraries clearly did when they distributed photocopies to 
requesters and ustrs. 

"ficfendant's contention that its libraries make only 'single copies' of 
journal articles, rather than multiple copies, is illusory and unrealistic. 
Admittedly, the libraries, as a general rule, make only per request, usually 
for different users. But the record shews that the libraries duplicate 
particular articles over and over agaiu, sometimes even for the. same user 
within a short timespan. E.g., the NIH library photocopied the Count I 
article three times within a 3-month period, two of the times for the same 
requester; and it copied the Count IV and Count V articles twice within'' a 
2-month period, albeit for different users. The record also shows that NLM 
will supply to requesters photocopies of the same article, one after the 
other, on consecutive days, even with knowledge of such facts. In short, 
the libraries operate comprehensive duplication systems which provide every 
year thousands of photocopies of articles, many of which are copies of the 
same* article; and, in essence, the systems are a reprint service which 
supplants the need for journal subscriptions. The effects of this so-called 
•single copying' practice on plaintiff's legitimate interests as copyright 
owner are obvious. The Sophar and Heilprin report, at 16, puts in terms of 
a colorful analogy: 'Rabies are still born one at a time, but the world is 
rapidly being overpopulated . ' 

"Finally, and in any event, there is nothing in the copyright statute 
or the case' law to di st inp.ui sh , in principle, the making of a single copy 
of u copyrighted work from the making of multiple copies. The first 
i.-opyriv'.ht statute (Act of 1790) provided in § 2 that it was infringement 
to make 'any I'cfi' or copier.' [emphasis supplied] of a copyrighted work. 
Nothing in the later statutes or their legislative histories suggests that 
Congress intended to change that concept. And the court., have held that 
duplication of a copyrighted work, even to make a single coj-y, can consti- 
tute infringement. 



FA IR JJS AN!) N IA RKI-T VALUE 

"...[I]tis not 'fair u.so' to copy suhst-'ntiai nor^ions of r <-ony^i f-b^'^d 
work when the new work is a sut)stiti'te for, and diminishes the potential 
market for, the original. And it has been held that wholesale copying of a 
copyrighted work is never 'fair use,' even if done to further educational 
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or artistic goals and without intent to make profit. 

"Whatever may be the bounds of 'fair use' as defined and applied by the , 
courts, defendant is clearly outside those bounds. Defendant's photocopying 
is wholesale copying and meets none of the criteria for 'fair use.' The 
photocopies are exact duplicate;* of the original articles: are intended to 
be substitutes for, and serve the same ptirpose as, the original articles; and 
serve to diminish plaintiff's potential market for the original articles since 
the photocopies are made at the request of, and for the benefit of;, the very 
persons who constitute plaintiff's market. Defendant says, nevertheless, 
that plaintiff has failed to show that it has been harmed by unauthorized 
photocopying; and that, in fact, plaintiff's journal subscriptions have 
increased steadily over the last decade. Plaintiff need not prove actual 
damages to make out its case for infringement. Moreover, damage may be 
inferred. in this case from the fact that the photocopies are intended to 
supplant the original articles. While it may be difficult (if not impos- 
sible) to determine the number of subscription sales lost to photocopying, 
the fact remains that each photocopy user is a potential subscriber, or at 
least is a potential source of royalty income for licensed copying. Plain- 
tiff has set up a licensing program to collect royalties for photocopying 
articles from its journals; and among the licensees have been libraries, 
including a Government library. Also, there is evidence that one subscriber 
canceled a subscription to one of plaintiff's journals because the sub- 
scriber believed the cost of photocopying the journal had becone less than 
the journal's annual subscription price; and another subscriber canceled a > 
subscription, at least in part because library photocopies were available. 
Loss of subscription (or photocopying royalty) income is particularly acute 
in the medical journal field. The record shows that printing preparation 
costs are 50-6:') percent of total cost of publication and that the number of 
subscriptions is relatively small. This simply means that any loss of 
subscription sales (or royalty income) has the effect of spreading pr.blication 
costs over few^r copies, thus driving up steeply the unit cost per copy and, 
in turn, subscription prices. Higher subscription prices, coupled with 
'cheap photocopying, means probable loss of subscribers, thus perpetuating a 
vicious cycle which can only bode ill for medical publishing. 



scuoiARi.Y usr 

"Defendant also contends that traditionally, scholars have made hand- 
written copies of copyrighted works for use in research or other scholarly 
pursuits; that it is in the public interest that they do so because any harm 
to .opyrigfit owners is minimal compared to the public benefits derived there- 
froTi; and that the j)hotocopying here in suit is essentially a substitute 
^or iutndcopying by the scholars themselves. That argument is not persuasive. 
In the first place, defendant concedecl that its libraries photocopy substan- 
tially n;orf material than scholars can or do copy by hand. Implicit in such 
concession i a recognition that laborious handcopying and rapid machine 
;,:.v.tocui V i : .; .iTC d\fi\i\'ri. In ihoi; irnj.act on the interests of 

copyright owners. Furtiiermore , there is no case law to support defendant's 
proposition that the making of a handcopy by scholars or researchers of an 
er.tire copyrighted work is permitted by the copyright laws. 
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" a routine, albhit tivDIous, matter* ' 

"Defendant suggested at trial that payment of compensation to plaintiff 
for photocopying its journals would create a continuing undue and oppressive 
administrative and financial burden on NtM and the NIH library. Defendant has 
not pressed the pd-int in its briefs perhaps because it is clear that plain- 
tiff's right to compensation under 28 U.S.C. § 1498(b) cannot depend on the 
burdens of compliance. Nevertheless, defendant's point merits comment since 
courts should be mindful of the practical consequences of their decisions. 
Based on this record, defendant's fears are not justified. Both NLM and the 
NIH library already have administrative procedures by which they keep 
detailed records of photocopying. Both libraries require that written 
request slips be submitted by requesters of photocopies. The slips are a 
permanent record of the journals and pages photocopied. It would seem a 
routine, albeit tedious, matter to cull from those records the information 
necessary to calculate a reasonable royalty on the basis of the numbef of 
articles copied, or perhaps co come up with an acceptable formula for estab- 
lishing a blanket annual royalty payment. 



The Reaction of the Library Community: ALA Replies 

The report of Cormissioner Davis came as a blow to the library 
:\or7nunity which had been anxiously awaiting the outcome of the litigation. 
Tr:c Comic^sioner^ s report brought forth a blast from ALA^s attorney 
William D. Norths who summoned ''the support of every library s librarian^ 
^.t-KACteey educator y scholar ^ researcher and every other person concerned 
'^ith the intellectual welfare of this country to make sure that the 
vrrormendatioKO of the Cormissioner never become the law of the land. 

Iv .i>i .c\>»' 'L(' a{ prarinj iy: '-h^- May 197?. issue of American Libraries 
:t':r'.h trr^fid thr dfr\'jision ''the jveat leap backward. " 

liov t h r>ai : , >: part : 



'*By Report > the Comiai s:. loner has placed in legal jeopardy the use of 
:-p. t ocupirs in liou lU" i iiterl i bra ry loans or original works by every public, 
*iv.'a.;emic and re--.oarch library m this country. He has, moreover, raised grave 
v^uostions conccrninv; thr ri^^ju ot" libraries to convert works in their 
collection^ to n-icroform and to retrieve such works in *hard copy.* 

'Wliilt* xhv Uei'ort vv 1 1 1 ii.ivt- yj\-\^ impact on library operations, it^ 
pr;/.ar;. ctToct is on ihv ability nt' the scientific and educational commu 
nity to j^ain acc^-^'"^ to tht* intellectual resources of thi^ country. 

"The thnr.r ot^ the k^/port is that any library that makes a photocopv 
.')t* .i i^cpyr 1 )'.ht ( d woil' m it^ vulhctioii for any scientific or scholarly 
^ ;v >;!:ilr;. « i u t'n n>?fMrM:it unless, it fir^t secures the positic>i^i 
oi' t h.e c>]-yri>'>ir j^ro}M-i('t<>r . Fat lure to secure such permission would expose 
Ihv library to ninirMim sratuTorv daniaj^^^s of $2S0.00 U.S.C, Sec. 101) 
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well as costs and attorneys' fees (17 U.S.C* Sec* 116) for each infringement. 



"We believe that the effect of the Commissioner's reecawnended conclusion 
of law would be to slow and discourage scientific and scholarly research, 
contrary to the national interest. ^ > ' 

**The rapid expansion of educational opportunities since World War II 
has imposed unprecedented demands on the library resources of this country. 
Larger numbers of college and graduate students, expanded programs of 
scientific and scholarly research and the generally higher educational level 
of the people have significantly increased the need for fuller utilization 
of the scholarly, scientific, and technical information available. At the 
^iir?o time, the publication explosion has made it impossible for any indivi- 
dual libr^^ry to have in its collection all or even a major portion of the 
works that are required. Financial and physical limitations have compelled 
a sharing of library resources. As a consequence, interlibrary loan has 
become increasingly essential to scholars. Interlibrary loan enables the 
library resources of the nation to be maximized. 

'*But tor interlibrary luan, acce:-.:; to research materials would be 
limited to those persons fortunate enough to be able to travel wherever 
the:r research requirements take them. Scholars outside of the major centers 
of learning would be deprived of the essential tools of scholarship. 

" fnterl ihi-ary loan, to be nure, is ijreatly expedited by means of photo- 
cop:. *, and n substantial number of interlibrary loan requests are satisfied 
ir; thi . nani;er, In part this procedure enables the library to protect its 
collect ion from loss and maximi:!e the availability of its resQuroes. But 
the Ti^'re fundamental reason is th<it no library can afford to acquire ai.d 
house forever every puhlicatioa its patrons may sometime need. The copy- 
rii^ht proj^rietors recognize this fact in their own actions by not keeping 
ail ct>;>yright works in print and in :^tocK, When the demand is less than 
the 5)»-ii'l isher can satisfy witf\ a profit to himself, the user^s need and the 
}.'u!'iiK ..;ood count for nau);,ht. As far a . hv is concerned, the public can do 
withoKt. Thu , in claiming royalties for interlibrary loan photocopies, 
thf pu:;; 1 :.l;er oeks compensation for nn essential service he cannot or will 
not rendrr to the public and and whicli involves neither expense or risk of 
his c api t ri I . 



'TM'; ^^' rr.is^ioner' s Report -.oy:;:»-'Ls t!:at the :'olution to the problem 
r>\ 1 r.-^ rr 1 ibrary loan photocopying i the solution 'provided by ASCAP 
sMi in the firhis of musi,: and xhv performing arts/ What he fails to 



Mt v!.::*!..., ;.v-t :wt:,t/ n^l.v yt-a^ s itiu- i;i*iKinai copyright 



term: )\vr t.^,0,0(^0 titles have been })uMished in tlie United vStates, most ot 
which tre copyr i ght e vi . In adviition, thv .::aMiardV^}vio'iiijal Dtrp^otory lists 



for 1970 alone over 53,000 titles excluding suburban, weekly and small daily 
lewspapers. Serial services constitute another substantial number of copy- 
righted works. 

"It is, of course, impossible for each library to negotiate licenses 
with each of the owners of^opyrighted works in its collection. Nor is it 
practical, even if conceiva&V possible, , for the library to secure permission 
to copy whenever a request is received. Not only would the delays be pro- 
hibitive but the cost to the library or the scholar of finding the copyright 
owner and consummating the transaction would be staggering. 

"The copyright owners themselves have not shown any inclination to 
organize themselves into an ASCAP or BMI arrangement. Even if licensing 
arrangements could be accomplished, however, the cost to the publishers of 
maintaining records to assure correct royalty payments to each author for 
u few photocopies- would surely cost him more than his return. The only 
benefit to the publisher would be if he did not have to pass the royalties 
on to the authors. But the guarantee of more money to publishers is "ot 
the purpose of the Constitutional provision or the Copyright Act. The 
encouragement specified is to authors, not to publishers." 

Ralph Shaw Speaks Out 

■ As lawyers for the National Library of Medicine and the library 
accooiatior^ girded their loinr, for the second battle with the pMishers, 
this time before the full seven- judge panel of the Court of Claims. Ralph 
S}iau penned his acid ^analysis, a professional librarian's rebuttal, of the 
Cormissioner's decision. 

Of all members of the profci^cion, Shai) was eminently qualified to 
speak his mind, A former director of the National Agr^^uU^raJ, ^]t>rary, 
his experience with journal photocopying problems predated NLM s ^ 
decade. As operator of the Scarcc^row Press he had learned the pubUsherj 
voiKt of view first hamL And as a doctoral s-ident at the University of 
Chicago he had written his dissertation on "Literary Property m the 
United States, " 

Shaw's analysic of William.'- ^ WitkCns appeared in the Septen^hev 19??. 
^..^ue of American Lilrariee, a month before he died. 'nir. gist of his 
■'r..um.<t that pll^t^^^na w.ii^ an rn^ential elcmpnt in modem v,cholar8hip, 
fh'at. the publioher'.' oconori-, uvxor^entv were bace and groundlesB, thai 
■i^^:altu schemes were monstrouc, vid that, in fact, copyright law had no 
justifiable apill.iation in privatr, non-comnerr^i a L photocopying - ic 
contained in th.' following excevptr.: 



"The case of Williams h Wi ikins v_. jrhc_lJrut_e_dJitat^ is of great 
importance to scholars, 1 ibrarfos'amr to the advancement of learning and 
of knowledge in the United States. It ranjjes far beyond the case as 
orijMnally brought involving not only the copyright law but mtro- 
J-Kos erroneous argur.ent- by anah^.v frorr, the patent law. It also 
questions the right of scholars to make notes or copies for their oun 



study and private use, regardless of tho means used, «s well as the right 
of libraries to act as agent for the scholar in making single copies for 
his own private use and at his specific request ♦ It brings up questions 
of the alleged parlous state of medical publishing, and repeatedly brings 
up the alleged danger of government control, and many other topics.. 

*The case actually before the Court was simply the plaintiff's 
allegation that NIH and NLM has infringed the plaintiff's copyright in 
the four named journals [ Medicine , J ournal of Immunolog y, Gastroenterol og/ i 
and P harmacological Reviews ] by photocopying eight specified articles from 
five volumes of these journals, and to obtain compensation therefor^ 

**Thc case has been broadened in the testimony and in the Commissioner's 
l^oport far beyond these bounds and includes quotations from selected 
.ti'ticles and textbooks on a wide range of subjects: the total copying done 
by MH and NLM from all sources, many of which may be in the public domain; 
the Jouble-ht'aded argument a) that since medical journals ire alleged to 
1*0 i»f low cij'culation and little advertisement income is received, photo- 
copying; i^oneral) may cause them to lose subscriptions '.with no evidence 
■.u'foxvdl so that some or all of them may have to go out of business; 
T'epeateiliy raising the bogey man that this would result in government take- 
over and control (all without evidencel ; while b) on the o^'^ev hand the 
( Luiitiff itself asserts that photocopying is essential and the plaintiff 
does net want to interfere with it in any way they just want to get 
paid tor any photocopying from their journals. 



".1^1 . i^^vIVAT!: U Sn OF SCHOLARS 

"i.\'{)y rj :,:ht la*^ fhereinafter referred to as 17 U-S.C. Sections 1 et.seqO 
il- vn 1 1 f; r.uiieral |ntbl i eat ion , not private use, or the author's common 
;.t.'. ri ;!'.! t nuike extensive limited or restricted publication* No cases 
• I.. ^ ■ -il r >m::v! (Ml any aspect of statutory ropyrij^ht that were not brought 
: \:r /rwiuul^ uf iillcj.-'.ed gt-neral public li-.e, i.e. general pu'bl icat ion , and 
• :ht <\in not even be obtaiiuvl without a ^en e ra 1 pub 1 i ca t ion > Private 
«• -.atcrialh for one's own study, ^e>^irllless o'f" the form in which the 
rir--r I :i..d, I ^- cor.pletcly (-;.t>ule the scope of 17 USC, which deals 
Ait'. iU only, and private n^t.- achieves the purpose for which the 

' t ! : ;t ; 'I: dii t lu) f i t^vi xhv Lun/.rt ti. pav.s a Copyrij'.ht I.avs.... There is 
.!; r :*i r r::/' hetwct:- r::aki:i^-. a cop\- t\>r wnt'Vs ovsTi use or importing': one copy 
toy ' . wi. asc -t:u: r.asia/ .av .-r copies for public vf-o (i.e. general 

a:ul :\at::irii^. i:; t tu- -lat^tf limits private uses, or the 
.:.rt;. . . t:\ry avk' !:;a :r. l i'uatr u is com{)letely outside the scope 

MI ^tatutf linitink'. puM u: u-'^>. What a man can do for himself he can 

'hr^ ii^'.h ar. a^^ent , so the fact that he has the library do it for him 
a*H'-. Mi't ci.aii^'.e its -tatus. he could l)urrow the journal and photocopy it 
\: • ot' thf -abivpiitous copying; niacliuies, doing it himself or having his 

r;. i:iy ^^\\*'r -i»;ent .!'^ i^ T If h.e then nake^ a niiblic use 

' ^itrii.il (i.L', a /.eiu'ral pia- 1 u .t t i on J , tfirn the question of fair use 
vvM'sii^- 1 n f rin^^;r:ent cor:es up, hut t)\.it is not changed by whether he made 
the coj'v by hand or by n-achiiu*^, nor i it changed by whether he did it 



himself or had an agent do it for him, or whether he used the original 
publication. 



REASONABLE ROYALTY 

"Throughout the report the Commissioner uses polar terms such as 
♦wholesale copying,' and 'reasonable royalty' without defining the terms. 
Certainly with the total of Williams 5 Wilkins journals making up only 
about two-thirds of one percent of the total number of medical journals 
currently published, the total photocopying of NTH and NLM represents an 
almost microscopic percentage of the articles appearing in all the volumes 
of all the different journals from which they photocopied less than 
210,000 articles in the whole year, according to the Commissioner's 
report. Considering the number of volumes of all the 6,000 different 
journals (each containing many articles) from which they photocopied would 
make the percentage of material copied, on the average, from any one 
volume of any one journal, a tiny Sub Minibus... rather than wholesale 
in any sense of that term. 

"The 'reasonable royalty' referred to repeatedly in the Commissioner's 
report, insofar as NLM is concerned, is 2 cents per page and with respect 
to other licensees is 5 cents per page. However, a letter from Mr. Alan 
Latman, attorney of record for the plaintiff to the Assistant Attorney 
General, dated February 25, 1972, spells out a proposed licensing agree- 
ment for the two libraries with a fee of 5 cents per page applied (at the 
option of the libraries) .based on 

a) 5(f multiplied by thd number of text pages scheduled for production 
for the particular journal [even if none is ever photocopied], or . . . 

b) 5^ multiplied by the number of pages in the journal actually 
photocopied by the libraries, [which would a tremendous amount of book- 
keeping for the thousands of journals involved], or . . . 

c) Si multiplied by the number of pages which the parties agree 
represents the approximate number of pages photocopied by the libraries 
without actual counting of pages [which could mean anything]. 

"The Commissionei; gives no basis for repeatedly calling the licensinj; 
tVc 'reasonable' whether the 2^ in the Report or the 5^ per page, or vastly 
more, depending on the option selected, proposed in the letter. This is 
particularly peculiar considering that there are serious questions as to 
the validity of the copyrights in several of the journals at issue as well 
as in many of the articles. 

"As a member of the American Rook Publisher's Council for a number of 
years, having listened to or partaken in a large number of discussions with 
major publishers on possible application of the type of agreement involved 
:n ASCAP or BMT or other schemes, this author can attest that in no case- 
did anyone come up with a scheme that made any :ense and would cost less 
than the amount of royalty that might be expected.... 



••A*^ a practical matter, there would no way of policing copying for 
private use, and the issue here is copying for private use , not copying 
for general publication. 

•'Scholars may have access to copyrighted materials in many ways. They 
generally buy ^ few and use them in the privacy of their homes or studies; 
they borrow some from libraries and from colleagues, and they obtain access 
to them in many lawful ways. Their note taking, or copying for them, may 
be done by themselves or their secretaries, and there are few buildings 
around any campus or research establishment that do not provide ready access 
to copying machines. 

'4^01 icing all these sources and methods of making copies for the 
pennies involved in each case (and with a very large percentage of what 
they copy probably in the public domain) is too ridiculous to contemplate 
and even a Big-Brother-Society would find this somewhat of a problem. 



uWrKEHfiNSIVi; DUPLICATION SYSTEMS 



"The Conmiissioner says that tht- libraries operate comprehensive 
auplication systems which provide every year thousands of photocopies of 
articles... and in essence these systems 'are a reprint service which 
supplants the need of journal subscriptions.* 

"The use of the term reprint service, applied to editions of one copy 
i*^ incomprehensible. No one can Jo reprinting in editions of one and stay 
liolvent. And there arc no facts to justify this statement. The Commissioner^ 
.tatiMr.ent t;oes far beyond the number of pages of the articles in suit that 
w-re photocopied. Using a low estimate of the text pages of volume 38 of 
Medicine, which has not been examined, but using the actual number of text 
jT^i^eT^Tf the other four volumes in suit, and multiplying each by the number 

subscriptions tor each journal, the plaintiff produced and sold well 
v\er nillion pa^es of text of the fjve volumes in suit, as compared 
AiM. something le^s than ?> million pages articles produced by Nil! and 
M.M from the long tiles of many volumes of thousands of different journals 
.!ui in^ the year. 

••!'>ut ccttini; hack to the items in suit, there is the statement by the 
v"(ir.:T(i ssioaer that this supplant s the need for journal subscription.*;.* 
I verv one of the four journals actually in suit has increased in circula- 
tion over the last five to ten years, and there is no evidence that they 
fMve lost potential subscribers because of the copying of articles cited 
fror, triese journals that were phot(»coiued by Nlil and NLM. 

*'More specifically, and using the figures given in the Commissioner's 
report for the articles in suit and the journals in suit, his report shows 
.i t 't.ii oi copies of .irticles Count I-VIII made by the two libraries 
from Se.^temher JTth, I9b7 to January 12th, 1968, a total of 108 days. 
T-anslated to an annual base, thi^ would jiive 40 photocopies made of these 
tM^ht articles in a year, and addiny; 2S% as a, safety factor would make this 
a maximum of 50 photocopies ^r.ade by the two libraries of the eight articles 
•"•v^r the \ var . 
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The copies made by NIll were for staff at NIH and those made by NLM were 
for the country as a whole. However, even if we were to assume that they 
were all made for the professional personnel of NIH alone, which according 
to the report is 4.000 people, remembering that there are ^ive volumes 
involved, and the Plaintiff sells volumes not articles, we would hayl a 
total of 10 articles per year copied for four thousand people. Dividing 
the 10 by 4000 to get the average number of articles copied scientist 
per year (of the articles in suit) we come up with a figure of 25/10,000ths 
of an article from each volume per year per scientist. 

"This means that, on the average, the scientists at NIH would have to 
subscribe to each of the journals for about 400 years in order to get the 
one article he might find useful in each of -the articles xn suit and that 
would be a good trick if he could do it, though a mighty unlikely one, and 
most uneconomical. 

"If this does not fit the definition of De Minimis non Curat Lex,, what 
could'' And what evidence does the Commissioner have to support his tiat 
statement that the copying of the journals and articles 3^^^^^ ,^. 
case '...supplants the need for journal subscriptions?' [Emphasis supplied] 

"The Sophar and Heilprin quote 1/ about babies bring born one at a 
time has nothing to do with case, even though it is Scientific 
findings and other scholarly discoveries are made one at ^ time and the 
tremendous increase in research over the last 30 years °j;,,^o ha greatly 
increased knowledge in many fields. This requires more P^^^^^hing, and 
more scientists and more need for the literature, and more subscriptions to 
magazines, but that has nothing to do with this particular case. 

"The Commissioner says. 'Finally, and in any event, there is nothing 
in the cony-ight statute or the case law to distinguish in principle the 
making of'a" single copy of a copyrighted work from the making of multiple 
copies . . .' 

"This is not true, and the Commissioner himself says '...a library, no 
doubt.... can supply attorneys or courts with single photocopies for use m 
litigation...' [Emphasis supplied]. 



THI-. LIBRARY AS AGEN T 

•■The fundamental fact is that the Copyright Act has f . Ijj"^ 

private uses of copyrighted materials by scholars. In fact, that was the 
In^oZ for which Ihe Eonstitution authorized the Congress to pass a C.pyrxght 
\c?^ giving authors and their assigns a monopoly of g eneral public uses , for 
Umltei periods. So long as the scholar's private use does not ^"^P^^ge upon 
th. author's or his assign^' (proprietors') monopoly of public use , h s .opy 
of validly copyrighted materials has nothing to do with 17 USC. which n 
Uself and its interpretations, and in Constitutional intent, deals solely 
v,ith general public uses. 
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"He as a right to make a copy or import a copy, etc., for his private 
study and use, and what he can do for himself he can do through an agent. 
The library, making a copy, by any means, at the specific request of a 
scholar, of an article for his private study and use, is simply acting as his 
agent to do for him, at his specific request, and for his private use, what 
the scholar has every right to do for himself. The method of copying has 
nothing to do with this, and the Copyright Law has nothing to say about this. 
It is completely outside the scope of 17 USC. 

"If, later, the scholar makes a general public use of the material, 
then the statute and its interpretations apply, regardless of whether the 
source from which he made the use was the original or a copy prepared by 
any means." 



The Decision of the Full Court of Claims in Favor of the Libraries. 

The opinion of the full seven-judge payiel suhetantially reversed 
the findings of the Commissioner. "Ve aonalude, " said Judge Osaar H. 
Davis in the November 27, 1973, opinion, "that plaintiff has failed to 
show that the defendant *8 use of the copyrighted material has been 
'unfair, ' and conversely we find that these praotiaes have up to now 
been *fair. ' There has been no infringement, " 

On the other hand, the decision was hardly a sweeping victory for 
Libraries. The verdict applied only to the peculiar circumstances of 
UIH and NLM ami the medical research community. Stressing the narrowness 
of the decision. Judge Davis urged Congress to update the law and take 
modern technology into consideration. 

fne deaicion did, however, adopt a different approach to many of the 
questions considered by the Commicsioner in the earlier opinion. Among 
the points covered in the decision were: 



COPYING AiNU PUBLISHING 

"Section 1 of the [Copyright] Act, 17 U.S.C. § 1. declares that the , 
copyright owner 'shall have the exclusive right: (a) To print, reprint, 
publish, copy, and vend the copyriKhted work; ***' Read with blinders, 
this language might seen on its surface to be al 1 -comprehensive-especial ly 
the term 'copy' -but we are convinced, for several reasons, that 'copy' is 
not to be taken in its full litoral sweep.... 

"Defendant and some of the amici say that, to be consistent with the 
intent and purpose of earlier statutes, the 'copying' proscription of § 1 
«;houId not apply to books or periodicals; rather, only the proscribed acts 
of 'punting,' 'rfprintmg' and 'publ iNhing' control books and periodicals. 
The proponents of this view stress that the legislative history of the 1909 
legislation does not suggest any purpose to alter the previous coverage. 

«>vJ 
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•This is nuito a r^rriou*^ arKiunent. However, in view of Congress' 
general inclusion of the word 'copy' in Section 1 and of the practice 
under the Act since 1909, we are not ready to accept fully this claim that 
infringement of periodical articles can come only through 'printing, 
•reprinting' or 'publishing.' But we do believe this point-that there is 
a solid doubt whether and how far 'copy' applies to books and journal s- 
must be taken into account in measuring the outlines of 'copying as it 
involves book.^ and articles. 



LIBR,\RY OF CONGRESS AND COPYING 

"Adding to this doubt that 'copy' blankets such printed matter is the 
significant implication of a special segm^.it of the background of the 1909 
statute, a sector of history which is peripheral but revealing. The then 
librarian of Congress. Herbert Putnam, was the leading public sponsor of 
that Act (outside of Congress itself), and was intimately involved m its 
preparation from at least 1906 on. While the bill was being considered m 
Congress, the Library's 1908 'Rules and Practice Governing t.-.« Use and 
Issue of Books,' p. 6, specifically provided: 

' Photograrhiny. Photographing is freely permitted. 
The permission extends to the building itself and any 
of its parts, including the mural decorations* It extends 
to avtioles beaHng claim of aopyright, but the Libtary 
gives no assurance that the photograph may be repro- 
duced or republished or placed on sale. Theseare mat- 
ters to be settled with the owner of the copyright' 
(emphasis added). 

\t-tcr the V^09 Act became law, the Library continued the same provision. The 
1917, version of the 'Rules and Practice' added the following on Photostat, 
.ifter the above paragraph on 'Photographing' : 

Photo-duplicates of books, newspapers, maps, etc. can 
bo furnished at a reasonable rate by means of the photo- 
-It, installed in the Chief Clerk's Office. Apply to- the 
Chief for a schedule of charges. 

later odUions. throughout Dr. Putnam's tenure (which ended in l^SS)'^^^^^^^^ 
tic same or comparable provisionr.. Indeed, when he left his post in 1939. he 
WIS honored by the American Council of Learned Societies because (among other 
things) 'You have led in adapting the most modem photographic processes to 
the needs of the scholar, and have made widely available for purposes of 
research copies of your collections -*.'^ This ^^"^^"f ^"S/i^^^S^.^i'!^^^-' 
covering the time of enactment and the tirst three decades of the 1909 Act, 

•should not be ignored. 

"These are the leading reasons why we cannot stop with the dictionary 
or •normar definition of 'copy' -nor can we extract much affirmative help 
from the surfacial legislative text. As for the other rights given in 
Section 1 'vend' is clearly irrelevant (since NIH and NLM do not sell), and 
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the applicability to this case ot 'print/ and 'publish' is more dubious 
than of 'copy.' The photocopy process of NIH and NLM, described in Part I, 
eupra^ does not even amount to printing or reprinting in the strict 
dictionary sense; and if the words be used more broadly to include all 
mechanical reproduction of a nimiber of copies, they would still not cover 
the making of a single copy for an individual requester* If the requester 
himself made a photocopy of the article for his own use on a machine made 
available by the library, he might conceivably be 'copying' but he would 
not be 'printing' or 'reprinting.' The library is in the same position 
when responding to the » ands of individual researchers acting separately. 

'Tor similar reasons there ir> no 'publication' by the library, a con- 
cept which invokes general distribution, or at least a supplying of the 
material to a fairly large group. The author of an uncopyrighted manuscript 
does not lose his common law rights, via publication, by giving photocopies 
to his friends for comment or their personal use-and publication for 
Section 1 purposes would seem to have about the same coverage. In any 
event, the hitherto uncodified principles of 'fair use' apply to printing, 
reprinting, and publishing, as well as to copyin': and therefore the 
collocation of general words Congress chose for Section 1 is necessarily 
inadequate, by itself, to decide this case. 



FAIR USE AND PUBLIC BENEFIT 

"In the fifty-odd years since the 1909 Act, the major tool for probing 
what physical copying amounts to unlawful 'copying' (as well as what is 
unlawful 'printing,' 'reprinting' and 'publishing') has been the gloss of 
* fair use' which the courts have put upon the words of the statute. Pre- 
cisely because a determination that a use is 'fair,' or 'unfair,' depends 
on an evaluation of the complex of individual and varying factors bearing 
upon the particular use (see H.R. Rep. No. 83, 90th Cong., 1st Sess . , p. 29), 
there has been no exact or detailed definition of the doctrine. The courts, 
congressional committees, and scholars have had to be content with a general 
listing of the main considerations-together with the example of specific 
instances ruled *fair' or 'unfair.' These overall factors are now said to 
be: (a) the purpose and character of the use, (b) the nature of the copy- 
ri|;hted work, (c) the amount and substantiality of the material used in 
reK.tion to the copyrighted work as a whole, and (d)the effect of the use 
on I copyiight owner's potential market for and value of his work. 

"ill addition, the development of *fair use' has been influenced by 
some tension between the direct aim of the copyright privilege to grant 
the owner a right from which he can reap financial benefit and the more 
fundamental purpose of the protection 'To promote the Progress of Science 
and the useful Arts/ U.S. Const., art. 1, § 8 The House committee which 
recommended the 1909 Act said that copyright was '[n]ot primarily for the 
:^encfit of the author, but primarily for the benefit of the public* li.R. 
Rep. No. 2222, 60th Cong., 2d Sess., p. 7. The Supreme Court has stated 
that The copyright law, like the patent statutes, makes reward to the 
ow7ier a secondary consideration.' Mazer v Steirij 347 U.S. 201, 219 (19S4); 
United States v.Paramoicnt Pictures^ ."^34 U.S. 131, 158 (1948). See Breyer, 
The Uneasy Case for Copyright: A study of Copyright in Books ^ Photocopies , 
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and Computer Programs, 84 Harv. L. Rev. 281 (1970). To serve the constitu- 
tional purpose, 'courts in passing upon particular claims of infringement 
must occasionally subordinate the copyright holder's interest in a maximum 
financial return to the greater public interest in the development of art, 
science and industry.' Berlin v. E.C. Publiaatione, Inc., 329 F. 2d 541, 
(2d Cir. 1964). Whether the privilege may justifiably be applied to 
particular materials turns initially on the nature of the materials, e.g., 
whether their distribution woul'd serve the public interest in the free 
dissemination of information and whether their preparation requires some 
use of prior materials dealing with the same subject ;matter. Consequently, 
the privilege has been applied to works in the fields of science, law, 
medicine, history and biography.' Rosemont Enterprises, Inc. v. Random 
House, Ino., 366 F. 2d 307 (C.A. 2, 1966). 

"It has sometimes been suggested that the copying of an entire copy- 
rightea work, any such work, cannot ever be 'fair use,' but this is an 
overbroad generalization, unsupported by the decisions and rejected by 
years of accepted practice. The handwritten or typed copy of an article, 
for personal use. is one illustration, let alone the thousands of copies 
of poems, songs, or such items which have long been made by individuals, 
and sometimes given to lovers and others. Trial Judge James F. Davis, who 
considered the use now in dispute not to be 'fair,' nevertheless agreed 
that a library could supply single photocopies of entire copyrighted works 
to attorneys or courts for use in litigation. It is, of course, common 
for courts to be given photocopies of recent decisions, with the publish- 
ing; company's headnotes and arrangement, and sometimes its annotations. There 
are other examples from everyday legal and personal life. We cannot 
'.eli.evc, for instance, that a judge who makes and gives to a colleague a 
•ihotocopv of a law review article, in one of the smaller or less available 
journals', which bears directly on a problem both judges are then considering 
in :i ca:u- before them is infringing the copyright, rather than making 'fair 
u-,.-' of his issue of that journal. Similarly with the photocopies of 
particular newspaper items and articles which are frequently given or 
-.(•nt by one friend to another. Th.re is, In short, no inflexible rule 
fv.l acting, an entire- copyrighted \Jork from the area of 'fair use.' Instead, 
th • extent of the copying is one important factor, but only one, to be 
taken into account, along with several others. 



"Wf ^tart by cnpha-- i ' i Tl.n I'.i"! Mil and N'l.M are non-profit mstitu- 
•iun--., dovotfd solely to the adv.iiict-Ment and dissemination of medical 
i^-cwlf'-d.'c which thov seek to further by the cliaUenged practices, and are 
•...t attempting to profit or ga u; financially by the photocopying; fb) the 
.•.ii.al researchers who have a-.ke.i theM- libraries for the photocopies arc 
IP this particular case (and ordinarily] scientific researchers and 
rVi act it ioners who need the article-, for personal use in their scientific 
L.rk and have no puri'ose to reduplicate them for sale or other general dis- 
tribution; and (c) the copied articles are scientific studies useful to the 
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requesters in their work. On both sides-library and requester-scientific 
progress, untainted by any coinmercial gain from the reproduction, is the 
hallmark of the whole enterprise of duplication. There has been no 
attempt to misappropriate the work of earlier scientific writers for for- 
bidden ends, but rather an effort to gain easier access to the material for 
study a^d research. This is important because it is settled that, in 
general, the law gives copying for scientific purposes a wide scope.,,. 

••Roth libraries have 'declared and enforced reasonably strict limita- 
tions which, to our mind, keep the duplication within appropriate confines. 
The details are set forth in Part I aupra, and in our findings. Both 
institutions normally restrict copying on an indis^idual request to a 
single copy of a single article of a journal issue, ana to articles of 
less than 50 pa^jes. Though exceptions are made, they do not appear to be 
excessive, unwarranted, or irrational. For instance, though on occasion 
one person was shown to have ordered or received more than one photocopy 
of the same article, the second copy was for a col leaguers use or to 
replace an illegible or undelivered copy. Some care is also taken not 
to have excessive copying from one issue or one volume of the periodical. 
WTiile a certain amount of duplication of articles does, of ca-:rse, occur, 
it does not appear to be at all heavy. There is no showing whatever that 
the recipients use the libraries • photocopying process to sell the copies 
or distribute them broadly. 

**NIH responds only to requests from its own personnel, so that its 
entire photodupl ication system is strictly •in-house* --in the same way 
that a court's library may supply a judge of that court with a copy of a 
law journal article or a reported decision. NLM fulfills requests more 
generally but it has adopted the practice of not responding (outside of the 
Government) where the article appears in a recent (preceding 5 years) issue 
of a periodical on its 'widely-avai Inhle list.' The result is that the 
duplication of recent issues of generally available journals is kept within 
the iloverninent , and distribution to the larger medical public is limited 
to oilier, less available issues and to journals which are harder to obtain 
t'ron medical libraries. It is a fair inference, supported by this record, 
that at the very lea?t in the latter classes the demand has been inade- 
qucitrlv Til led by reprints and the publisher's sale of back issues. 5r<?, also. 
Part III, 4, ?>?;>a. In those instances not covered by 'five year' policy, 
the impression left by the record is that, on the whole, older rather than 
current articles were usually requested. 

" (P] ] aint i ft' points tc» tlie very large number, in absolute terms, of 
*he vt^pies rwide each year by thi.- two libraries. Vie do not think this 
dev;isi\e. In vievr of the l<irge numbers of scientific personnel served 
.uid tlie i;reat size of the libraries-MH has over 100,000 volumes of journal 
r.aterials alone, and NLM is currently binding over 18,000 journals each 
year- trie arr.ount of copying does not .>t^eni to us to have been excessive or 
^l i sproport i onate . The important factor is not the absolute amount, but 
"ho f. l'-:e:it *' f ' P ! ii'^ e>i^-'!,^" anil jHir|H)se of the system of lii:uta- 

tior-.^- i-nposfci and enforced, and (ii) the effectiveness of that system to 
confine the duplication for th(* personal use of scientific personnel who 
aeed the riati rial for tfieir uork , uith the minimum of potential abuse or 
haxT: to the copyri>^,ht owtum*. The practices of NIH and NLM, as shown hy the 



/ 

record, pass both of these tests, despite the large number of copies 
annually sent out. 



SC HOLARLY USE AND POTENTIAL SALES 

'♦The fact that photocopying by libraries of entire articles was done 
with hardly any (and at most very minor) complaint, until about 10 or 15 
years ago, goes a long way to show both that photoduplication cannot be 
designated as infringement per se, and that there was at least a time when 
photocopying, as then carried on, was 'fair use.' 

"There is no douLt in our minds that medical science would be 
seriously hurt if such library photocopying were stopped. We do not spend 
time and space demonstrating this proposition. It is admitted by plaintiff 
and conceded on all sides. ... The supply of reprints and back numbers 
is wholly inadequate.; the evidence shows the unlikelihood of obtaining 
such substitutes for photocopies from publishers of medical journals or 
authors of journal articles, especially for articles over thvee years old. 
It is, moreover, wholly unrealistic to expect scientific perso.-inel to 
subscribe re^.ularly to large numbers of journals which would only occasionally 
contain articles of interest to them. Nor will libraries purchase exten- 
sive numbers of whole subscriptions to all medical journals on the chance 
that an indeterminate number of articles in an indeterminate number of issues 
will be requested at indeterminate times. The result of a flat pro- 
scription on library photocopying would be, we feel sure, that medical and 
scientific personnel would simply do without, and have to do without, many 
of the articles they now desire, need, and use in their work. 

"Plaintiff insists that it has been financially hurt by the photocopy- 
ing practices of NLM and NIH, and of other libraries. The trial judge 
thought that it was reasonable to infer that the extensive photocopying has 
resulted in some loss of revenue to plaintiff and that plaintiff has lost, 
or failed to get, 'some undetermined and indeterminable number of journal 
subscriptions (perhaps small)' by virtue of the photocopying. i:e thought 
that the persons requesting photocopies constituted plaintiff's market am' 
that each photocopy user is a potential subscriber 'or at least a potent' A 
source of royalty income fcr licenses copying.' 

"The record made in t) s case does not sustain that assumption. 
Hofendant made a thorough cifort to try to ascertain, so far as possiule, 
the effect of photoduplication on plaintiffs business, including the 
presentation of an expert witness. The unrefuted evidence shows that 
(a) between 1958 and 1969 annual subscriptions to the four medical 
journals involved increased substantially (for three of them, very much 
so;, annual subscription sales likewise inc/eased substantially, and 
total annual income also grew; (b) between 1959 and 1966, plaintiff's 
annual taxable income i.icreased from $272,000 to $726,000, fell to $589,000 
in 1967, and in 1968 to $451 ,000; Tc) but th*. four journals in suit account 
for p. relatively small percentage of plaintiff's total business and over 
•he years each has been profitable , One teed not enter the semantic 



over whether the photocopy supplants the origiilal article itself ot is 
merely in substitution for the library's loan of the original is&ue to 
recognise as we have already pointed out, that there other possibilities. 
If photocopying were forbidden, the researchers, instead of svtbsoribing to 
_more journals or trying to obtain or buy back-issues or reprints (usually 
unavailable), might expend extr" in note-taking or waiting their turn 
for the library's copies of the original issues-or they might very well 
cut down their reading and do without much of the information they not 
get through NLM's and NIH's copying system. 

'•the record shows that each of the individual requesters in this case 
already subscribed, personally, to a number of medical journals, and it is 
very questionable how many more, if any, they would add. The great prob- 
lems with reprints and back-issues have already been noted. In the 
absence of photocopying, the financial, time-wasting, and other difficul- 
ties of obtaining the material could well lead, if human experience is a 
guide, to a simple but drastic reduction in the use of the many articles 
(now sought and read) which are not absolutely crucial to the individual's 
work but are merely stimulating or helpful. The probable effect on 
scientific progress goes without saying, but for this part of our dis- 
cussion the significant element is that, plaintiff, as publish^er and copy- 
right owner, would not be better off. Plaintiff would merely be the dog 
in the manger. 



PREEMINENTLY A PROBLEM FOR CONGRESS 

"Plaintiff's answer is that it is willing to license the libraries, 
on payment of a reasonable royalty, to continue photocopying as they have. 
Our difficulty with that response-in addition to the absence of proof that 
plaintiff has yet been hurt, and the twin doubts whether plaintiff has a 
viable license system ^ ;d whether any satisfactory program can be created 
without legislation-is that the 1909 Act does not provide for compulsory 
licensing in this field. All that a court can ydc is to determine the 
photocopying an infringement, leaving it to the owner to decide whether to 
license or to prohibit the practice ... 

''[If] photocopying of this type is an infringement the owners are 
free under the law to seek to enjoin any and all nongovernmental libraries, 
A licensing system would be purely voluntary with tl:e copyright proprietor. 
We consider it entirely beyond judicial power, under the 1909 Act, to 
order an owner to institute such a system if he does not wish to. We 
think it eqvally outside a court ^s present competence to turn the deter- 
mination of 'fair use* on the owner's willingness to license-to hold that 
photocopying (without i^oyalty payments) is not 'fair use* if the owner 
is willing to license at reasonable rates but becomes a 'fair use* if the 
owner is adamant and refuses all permission (or seeks to charge excessive 
fees) • 



"The truth is that this is now preeminently a problem for Congress: to 
decide the extent photocopying should be allowed, the questions of a compul- 
sory license /and the payment.^ (if any) to the copyright owners, the system 
for collecting those payments (lump-sum, clearinghouse, etc.) , the special 
status (if ahy) of scientific and educational needs. Obviously there is 
much to be said on all sides. The choices involve economic, social, and 
policy factors which are far better sifted by^a legislature. The possible 
intermediate solutions are also of,, the pragmatic kind legislatures, not 
courts, can and should fashion.... 



mNfiRF<;S ANn mPYRIfiHT 



"I can just puzzled and per*plexed and I guese 
aon fused like moat everybody in trying to 
resolve this problem. I think I have a full 
measure of aynjpathy for all interests; I mean, 
I would like to see the publisher and author 
and so forth aompensated, and at the same time 
I don't see how ..." 



—Senator John L. McClellan 
Chairman of the Senate 
Si'bcomnl ttee on Patents, 
Trademarks and Copyright 

during a hearing on library 
photocopying - July 31, 1973 



The crucial problem with any copyright legislation is that, whoever is 
helped, someone else is hurt. If the new copyright bill gives royalty 
payments to • ck singers for pop records played over the radio, then disc 
jockey show; nave to charge more to advertisers. If the bill makes cahle 
television promoters pay royalties for network TV programs they retransmit, 
then monthb' charges go up for thousands of CATV subscribers. 

Any lei.',islator making a decision on copyright is bound to incur some- 
one's wrath. It took four years to hammer out the provisions of the 1909 
Act, which had to deal for the first time with such modern contraptions as 
player piano rolls and phonograph discs. The bill was finally passed by 
Congress on the final day of Theodore Roosevelt's term in office and the^ 
President signed the bill into law as he stood in the Capitol rotunda wait- 
ing for Tat't's inauguration to begin .10/ 

Although occasionally amended in the succeeding years, the existing 

law is virtually the same as the 1909 legislation. For the past ten years 

Congress has made different attempts at writing a revised statute, but 
with little success. 

riie problem is that traditional copyright law often conflicts with 
evolving technology. Thus, fur instance, a law curbing the use of copy- 
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righted works as input for computer experiments severely limits the poten- 
tial development of machine-readable literature though it protects the age- 
old rights of authors. The testimony before Sen. John McClellan s _ 
Subcommittee on Patents, Trademarks and Copyrights UJ is rife with such 
examples/ each one describing the complaint of some allegedly injured party. 
Therefore Congress, aware that whatever they do with copyright will enrage 
someone, approaches any measure with a certain amount of loathing. 

Complete agreement on any new legislation will be almost impossible to 
obtain. The knottiest problem at the moment is cable television, but there 
are numerous other battlegrounds as well. Some of the trouble spots, begin- 
ning with the CATV issue, are listed here: 



CABLE TELEVISION 

In spite of two Supreme Court decisions and a 1971 "consensus 
agreement" imposed by the White House, a fierce wrangle continues between 
broadcasters, cable TV operators and the motion picture industry over 
whether CATV operators should pay royalties for retransmitting commercial 
television programs. 

The essence of the decisions of the high court in the Fortnightly (1968) 
and Teleprompter (1974) cases was that CATV was not in itself a performer of 
a copyrighted work and thus was not liable to royalty payments. However, m 
writing the majority opinion in the Teleprompter case Justice Potter Stewart 
stressed that the courts were ill equipped to deal witn modem technology 
when forced to rely on the 65-year-old copyright law. "Any ultimate resolu- 
tion of the many sensitive and important problems m this iield must be lett 
to Congress," he wrote, ll/ 

Meanwhile, the White House and Federal Communications Commission had ob- 
tained agreements in 1971 between the opposing parties which allowed CATV to 
import two signals in return for everyone's support of new copyright legisla- 
tion Sen McClellan interpreted the agreement as ;\fhite House interference 
in legislative matters, however, and the battle continued. After a long 
day of hearings in the summer of 1973 the Senator finally told Jack Valenti 
of the Motion Picture Association of America, "Personally, I would like tor 
the problem to go away. Apparently it is not going to go away. We are 
coing to have to approach it and get some solution to it... i2J 

But the solution does not seem close at hand. The motion picture indus- 
try has softened its position somewhat following the loss of the Teleprompter 
case in the spring of 1974, but the lobbying continues. In addition CATV is 
battling with broadcasters and professional sports interests over the right 
to retransmit athletic events into markets blacked out to conventional 
broadcasters by existing FCC rules. 

The current copyright revision bill (S. 1361) provides that CATV opera- 
tors will pay royalties calculated on a percentage of gross receipts and the 
monpy will be distributed through the office of the Register of Copyrights. 
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Obviously, the CATV industry is unhappy with this provision and it has 
powerful backers on the Hill. 



PERPORMERS' RIGHTS 

In another area, the bill stipulates that broadcasters will be re- 
quired to make a royalty payment to performers holding copyrights on record- 
ings played over the air. Currently, a royalty is paid to composers through 
performing rights societies, but not to performers. 

Naturally, broadcasters arc unhappy with this added expense. 



LENGTH OF COPYRIGHT 

Within the education/library field there are also a number of prob- 
lems in addition to the obvious o'ne of library photocopying. 

Traditionally, educators have objected to the bill's extending copy- 
right protection for the life of the author plus SO years because they feel 
this is an unnecessarily long term to keep the work out of the public domain 
and benefits primirily the publishing industry. Not surprisingly, the pub- 
lishers feel this is a key element in the bill. Current protection is for 
28 years with the right of extending it for a second 28 years at which time 
it expires. 



coM PirrF.RS 

Computer experts feel a provision requiring the payment of copyright 
foes to publishers at the tine material is placed in a compu- 
ter (as opposed to being printed out by the computer) severely limits the 
opportunity for experimenting with now uses of technology because it makes 
the experiments more expensive. 



NON-PRINT MATIIRIAI . 

llducators are alarmed at a provision in the library photocopying section 
which prohibits copying of "a musical work, a pictorial graphic or sculptural 
work, or a motion pictuie or other audio-visual work" because they fear this 
would eliminate even occasional copying of sheet music, charts, maps or other 
illustrative matter from books for use in class discussions. 



AND FINALLY, PHOTOCOPYING 

Coming after all this, the objection of librarians to the photocopying 

4J 



- .^6- 



/ 



prohibition may seem uncomplicated. ^ 

In essence librarians object to one 19-word paragraph (Sec. 108(g) (2)] 
which proscribes "systematic reproduction and distribution of single or 
multiple copies or phonorecords of material described..." ^mbining this with 
examples given in the draft committee report, the conclusion is that the 
bill would prohibit all or almost all photocopying currently taking place 
in interlibrary loan transactions. 

Coming on the heels of the Williams § Wilkins decision, it is not sur- 
prising that librarians and publishers see a direct connection between the 
two. The result has been a hardening of the publishers' position on this 
matter, which they see as essential to the future. Matters have been made 
worse because of the announcement in April 1974 of a new consortium made up 
of the New York Public Library, Yale, Harvard and Columbia libraries (calling 
themselves the Research Library Group) designed to coordinate long-term 
management decisions made by these institutions. An unfortunate news story 
in the New York Times 14/ on March 24, 1974, made it sound as if the purpose 
of the group w^s to exchange hundreds of photocopies of previously held 
journals every month in an effort to cut periodical subscriptipns to the 
bone. The libraries have strongly denied this, but the rumor persists with 
the result that publishers have felt even more defensive than before about 
photocopying. 

The essential point the bill fails to take into account is that libraries 
are not in business to compete with publishers. Libraries provide informa- 
tion to people who cannot obtain the material somewhere else, either be- 
cause it is not available, inconvenient or prohibitively expensive. 
Evidence in the Williams S Wilkins case showed that libraries simply are not 
supplanting a publisher's market when they make a journal available. Whether 
that journal is delivered to a desk in the reference room or to a library 
500 miles away, the circumstances are the same. Photocopying in interlibrary 
loan at the request of a patron is not going to put anyone out of business. 

The ca^e was cogently put by Dr. lidmon Low, director of the New College 
Library in Sarasota, Florida, and chairman of the American Library Associa- 
tion's Copyright Subcommittee, when testifying before Sen. McClellan's 
subcommittee in 1973: 

"It is usually not known that the interlibrary loan arrangement often 
encourages the entering of additional subscriptions by the library rather 
th.xn reducing the number as is often rharged. It is a truism that a librarian 
would rather have a title at hand ra'chir than to have to borrow even under 
the most convenient circumstances. Consequently, when the time comes 
around each year to consider the serials list of subscriptions, the record of 
interlibrar>' loans is scanned and titles are included from which articles 
have been requested with some frequency during the year. In our library 
the number is two: if we have had two or more requests for articles from 
the same title during the year, we enter a subscription. This not only 
indicates how the procedure can help the periodical publishers but also 
indicates that if only one article or none was copied from a title during 
a year, the journal could not have been damaged materially in the process 
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The Association of Research Libraries has , suggested that the words 
"so as substantially to impair the market of value of the copyrighted .5 
- work" should be inserted into the anti-copying clause of the bill, both 
- - as testimony to the good .faith of librarians and to reflect reality. — 

But the major problem with the proposed legislation lies in the 
undefinable term "systematic reproduction." - 

The National Library of Medicine carries out an\ extremely efficient 
indeed, a systematic photocopying operation. Because they are the 
country^s ultimate medical repository and because they supply thousands 
of pages of photocopied research (both copyrighted and not copyrighted) 
to countless numbers of doctors and researchers in hospitals and clinics 
all across the country they have to be systematic or else theyM drown in 
requests* 

While the same degree of efficiency does not occur in many other 
libraries, major institutions have employees assigned to handle photo- 
copying requests, regulations governing copying, and a special area where 
the work is done. 

Is this systematic? 

Or, to reverse the question, would it be "unsystematic" (and thus legal 
in the words of the bill) if libraries threw out their union lists and 
their interlibrary loan codes ^nd just copied on a patch-up basis with 
nobody sure what to do? 

CbviDusly, the only way to go about photocopying and loaning material, 
whether copyrighted or not, is "systematically/* The task now is to con- 
vince Congress and the publishers that this is not a threat to the advance- 
ment of knowledge and profits. 

What arc the chances of this bill, with its prohibition of systematic 
photocopying, becoming law? 

Most people watching Congress agree that, even that if the Senate could 
ax^r^'O on the threshold issues of CATV and recording royalties, it is unlikely 
that the House would act on the hill in this Congress. Thomas Brennan, 
counsel to McClellan's copyright subcommittee, has said publicly there is 
'^absolutely no chance of passage this Congress." Barbara Ringer, the Register 
of Copyrights, echoes this judgment. 

nut it IS quite certain that son^^ interim legislation will go through 
to extend expiring copyrights and to curb record piracy. Ringer has said 
there is also some talk about the need to establish a special study committee 
within the Copyright Office to investigate the photocopying problem. 

Kliatever happens, there is the strong possibility that numerous pro- 
visions in my copyright bill which fails in this Congress will continue 
to come up in succeeding years either re- introduced as a similar revision 
bill or brought up as individual amendments to the existing law. 
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For this reason it seems wise that librarians have a working knowledge 
of the relevant parts of the bill as proposed by the Senate Judiciary 
Committee on June 11. 

Versions of the Committee Report on the bill now making the rounds 
of Capitol Hill in draft form are little help to librarians. One draft 
suggests that systematic reproduction occurs when a library makes copies 
of materials it owns available to other libraries "under formal or informal 
arrangements whose pCS^ose or effect is to have the reproducing library 
serve as their source of such material." Arrangements such as this, the 
report posits, "may" substitute for subscriptions which libraries would 
otherwise have to purchase. 

The draft goes on to say that, while a specific definition of 
"systematic copying" is impossible "the following examples serve to 
illustrate some of the copying prohibited by subsection (g)." The three 
examples include: ^ 

n a research library's interl ibrary loan progl^m which copies 
articles in biology journals on request in the same way NLM provide;-^ 
copies of medical journal articles. 

2) a research center for scientists which provides its staff with 
photocopies of journal articles much as does NIH. 

3) a library system in which each branch library subscribes to 
specific journals and provides photocopies of articles to the other 
branches as the Research Libraries Group was allegedly planning to do. 

Reprinted here are the pertinent sections of the bill, as reported 
out by the Senate Judiciary Committee. The danger in the existing wording 
and the failure to define "systematic" should be evident to every 
1 ibrarian. 



-39- 



(COMMITTEE PRIHT] / 



^^• riiK sknatk of thh rMTEi) states 

* 

Mr. Ml ( 'i Ki.i.AN introdun'ii thr fi^lluwin^^ hill; whirh was ivad twice and 
rrftM i tHl tt) t he ( 'oinnntt<'t» on tlio Judiciary 

[Strike out all after the eiui. tinK <'lntiM> t\\u\ insert t\w part printt^d in italU*} 



A BILL 

ViiV the p-neral re\ l•^i^h nt' tlr.» ( 'upv i i^^hf Law, title 17 of tlu* I'liitcil States 

( \nU\ and for ut her purposes. 

/{, if fiun-fti/ fif/ tht St n/fff fi/f'/ //(Hise of Rf'pn sf^utativen of the 

TITLH I (fKXhRM. h'hl'/s/OX OF COPYlilGIIT LAW 

St* . /"/. Tifl' i: ni th. I '/wV, f/ >7./// H <'odi\ i htftird ''Copyrights'' 
•\ I f htf ./////> /./A t! J/t /'y / nfnrft/ tu r* nil o-^ follows : 



TITLE 17-i'OPY RIGHTS 

I St HJf fT M A I rh:f< x\'hS('<)rnnyf'firyin-:nT . .. ... ... . . /O/ 

* tyi'MnniiT ftw st.hsHit' A\i) Tkawsfkh _ _ , 20! 

■ lit H wins tiy rai'ynifiHT „ . . . ,._ . SOI 

) r,iryHn,Hr XoTirr:, Ify.ptistr, A\n l^ytiisTR.ATiow . . . . . 40! 

ror^ fatinr l\tHi\iiF\tt\T iSii Ryuy.iHKs .... _ 50! 

ii M \\t t AIT H/\t: RyQt fHy^iy\T i\/> I %irnRr ATios ^ . (iO! 

? f'nf'VHU.HT Oynty .. yO! 

f "l \':it,ni }!nYAI.TY TkIH* \ O. SOl 



ChapUr BJECT MATTER AND SCOPE OF 

( OF Y RIGHT 

10!. !)rfin\ttryfut, 

102. Suhji ri mattrr of c^ipyrit/ht : hi grm rnl 

fO.^ Sufnt't't mniti *>f t'tspyrujhi : Compiintionft and drrivaii^f xrorkn. 

10^. Suh)ppt matter of f\)pynght: S'ntiotuil oriQin. 

IO.''t. Subject mattrr of Cf}pyright : I'nitvd Statvt Government workn. 

!*>(l KxrluHxre right ft in Ci>pyr\\)hted vorkn. 

101 !.imttationA on exclufiire right a: Fair une 

lOH !Amitatton$ on exduftive rights: Heproductton by libraries and archives. 
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§ m. Exclmive rights in copyrighted works 

Subjfrt to nertlom 107 throuijh 117, the owner of copyright umler 
thh title hoH the ej'rtmiee riyhtn to (to and to authovhe any of the 
followiny: 

* (!) to eepeoftueH the copyriyhted i(H>rk hi copies or phom- 
records: 

iH) to prepare derivative works based npon the copyrighted 
vu>rk: 

{3) to distribute topie*s or phonorecordn of the copyrighted 
au}rk to the puhlir by fid/e or^othcr transfer of ownernhips or by 
**efitaf^ hane, i*r fend in tj; 

(.J ) in thr ranr of fif* rary. mnfficai, dramatic, and choreograph ir 
iror/kM, pantomi/ii* inotiim picturrs and othi r audiovisual workti, 
and sound n < ordiin/s, to pi rform the copyrightrd work publh fy: 
{.') in the caxi of fitt niUMlraf, drantatir and choreogiHiphir 
fror/i'M, pantomimi and /tictoilaL graphlt\ or Hcutptural workn, 
ifiiladinif tht indirnlutd intaytH of i* motion pirtuee or othrr 
audloviHii^d work, to display thr copyrighted work piddlt ly, 
^107. Limitations on exclusive rights: Fair use 

Xotirithjitanding thr provisions of section lOC,, the fair oar. of a 
copyrighted work, incfadiny narh use by reprodwtion In copies or 
phonorer ordM or by any other means npecifed by that section^ for pur- 
poscH such as critlcfKfn, commmt, news reporting^ teaching^ scholar- 
ship, or research. not an infringement of copyright. In detcmiini^iy 
whether the mc made of a work in any particular case is a fair me 
the fartors to bi conoid * nd nhaH inchide: 

( /) the purpose and character of the me; 
(2) the natute of the copyrighted work; 

iS) thr amount and suhgtantinllty of the portion used in re- 
lation to the copyrightrd n-ork as a whole; aiui 

(4) the effect of tht io<i upon thi potential market for or vaJiu 
f^f the copyrighted u^ork, 
^lOH. Limitations on exclusive rights: Reproduction by libraries 
and archives 

{a) Xotwithstaruling th* prorisions of section }0b\ it is not an in 
fringem^nt of cop^yrighf for a library or archives^ or ai.y of its enir 
pioi^i *M artiug within the scope of their employrn^'nt^ to reproduce iw 
morr than one copy or phonod cord of a wark, or distribute such copy 
or phonoreconL uruler the condition specified by this section^ if: 
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{ 1 ) The reprod^iction or dhtribution ia made wUhottt any pw- 
po8e of direet or indirect conmieroial advafUage; and 

,()?) The coVections of the library or archives are (*) open to the 
publwt or (ii) availahlf not only to reaearohen a$l{ated vdth the 
library or arrhivea or with the imtitution of whieh it is a party hvt 
aho to other pernom doiiuj ri'Hearch in a apeoializfd fMdy 

{S) The reproduction or dtatrihution of the work inclvdes a 
notice of copyright, 
(b) The righta of reproduction and diatributian under thia aection 
apply to a copy or phonorecord of an unjmblish^d work duplicated in 
facaimHe foinn solely for purpoxen of preservation and aecunty or for 
deposit for renearvh use in another library or archives of ths type de- 
srrihrd by dome m of subHcction (a), if the copy or phoMrecord 
reproduced in r,o4ntly in the co/fections of th^ library or archives. 

{c) The right of re production under this section applies to a copy 
or phonorrcord of u puhlixhed >rork duplicated in facsimile formsolely 
for th.' purpoxr of rvpJare.m nt of a ropy or phonorecord that is dam- 
aged, d, teriorot!ng, lont, or xtoh //, // the library or archives has, after 
are<mimable iff art, determined that an unused replacerMtU carvMt be 
ohfahu d at a f*nr price. 

(d) The rights oi rr prod \i> t ion and distribution under this section 

apph, to a ropy, nvnh from thr coUa-tion of a library or archives 
wh 're the user mukux his r.q'ust or from that of another library or 
archie, of no more tha.. am urtlrh or other contribution, to a copy 
,Ujhted rollerfion or periodi-ol is.ue, or to a copy or phonorecord of a 
xnuill p.irf of liny othrr ropyv'ghtrd work, if: 

( / ) r/„ ropi, h, ro„„ s tlu prop* rty of tht u.Her. and th library 
or .nrlnr. .v has ha,l no nuti. , that thr ropy »'ouid be axed for any 
l.urpos. oth,. than ,.' ■•■•>'• xl a,l nrholarsh! p, or renearrh : arui 
, Jl Thr llbr.ny ,n an >r..-rs displai/s prom I luatl at fhe plare 
,rh, r. ordrrs an arr. ,1. nul iiu hid. x on its ard, r form, a warn- 
in., of .'oj..,r;.,hi a,.o,.la,u'^ .rith rcpiiniaents that thr iieg- 
Isfrr of Copyrights shall /n; s,nhr h,/ rrgulafion. 
, Thr .-niht. „i n,.ruihutU,u iiul ,1 ist .■ihvtlon under this xertion 
.ipph, to th. , nti.r r .„./,. or to a s,, hxf.i.fi.d part of If, made from the 
.olhrtiu,. Ota r.hnny... .inhir.s fh. usr r n.ak.x hix rrguest ov 

from that of anoth. r lihrary an hir. ... // thr llhrary or arrhires ha. 
first ,h t, rm.n. d. or tin '.ax:.'< of a n a.v>nabU inrestujation that a ropy 

or phoror. , or,l >,i thr . n,.>,ri.,ht, d rk rannot hr nhtained at a fair 

j.rirt , if : 
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(/) The cojty becomen the property of the u»er^ and the library 
01' (H't'hivc'H has had no nothe thai the copy would be used for any 
purpose other than prirote study, ncholarBhip, or research; and 

iH) The library or archives displays prominently, at the place 
u'ht rr urderH are ma'pted. and incfud* s on its order form, a wam- 
inq of coppright in accordance with ^requirements that the Register 
of ( 'opyritj . » Hhall prescribe by regulation. 
(/) Xothiiif/ in this section — 

(/) Ml be ronHtrucil to impose liability for copyright in- 
fr'nx/, iin nt upon n fihrnry or archiven or-its employees for the vn- 
.sufu rrixrJ usr of reproducing equipment located on its premises, 
piorlihil thilt "urh iquipni, nt displays a notice that the waking 
of .11 opy may he nuh pet to the copyright law ; 

(..') rj-i usi x a prr^oh u ho uki h xuch reproducing t quipnu nt or 
,rh» n 'fiifsf.x ,1 ropy und< / Mihsn fion {d) from liability for copy- 
I ;,jl,t iufruiiicnienf for any Hitch act, or for any later tw of mch 
riijiif. 'if 'if ij'iii'fs f't'i It"! as prodded hy nertion 107; 

[.{) in any way aff, < fx the right of fair usr a.s prodded by ser- 
t'un l(i7. or any tontr.irtuaJ obligations axsnmed at any time by 
tfi, i;}>niry or .irrhlr, . ,/-/,, n If ohtainrd a copy or phonorecord of 
a work ill 'ft roffrrfJini.i. 
i'/) Th, rights of r, prodin t'ion and distribution under thin section 

t xtiuat to the isolated and unn.lated reproduction or distribution of a 
:<ingl> ropy or phonorrrord of the .same material on separate occasions, 
l,uf do not rj't. nd to t ane^ ir/n rr the library or archives, or itn em- 
jilmii e : 

( / ) M nu'.irr or ha.s siihsfiinfial rrnMon to beli> v< that it ix en- 
,,,u,;,..i In th. n hit, d or < onrrrtrd rr product ion or distribution of 
niultlpli lopl.s or p/ionor, lorda of the saw, material whether 
,,,„/, „„. I.. , r.lon or or, r a p> riod of tin,^ . arul udiether In- 
t, ml. d i,o- un'in <jat. «.«c* hy one or wore indlridmlx or for sep 
.i, it. II-..- fnj fh> Inilirnlaal )i,rmherx of a group: or 

I,') inga(j,s in th. .sy.<<ti matic rcprodurf Ion m dlstrihutlon of 
...,.,}!. .>r inultlj.i, loplr'i or phononrordx of waffrial dencrihed 
111 v'/Ai< ft loii {d ) . 

I fir rlijhts of rrprudw >ion and illxf rihMtlon ,nuh r thl.t xrrfion 
.In .,ot -ififih, to ,1 niUMl. it/ irork. a plrtoriuK graphi, or xiid ptural work. 
,., ., n..,to,i. polm-i or ofhrr iiuillo rimuil work, in 'pf that no mch 
l.i,:.'.,t.,.„ s/nil/ .ip/'li/ n-itli rofi.t to rightx ,/ranf',/ hy i^uhscrfion.% 



In eo^e oases, the importantie of copyright is vital, 
1.3 tjn^lu a test of survival. ff aopij right pyoteotian 
rJiculd he sernovisly eroded, the pyblications simply 
'joulcJ cease to exist and a vurt of the indwtvy 
voutd die* 



—Curtis Ben.iamin, President 
American Associalion of Publishers 

in Publi shers Weekly , 
March 11, 



T y^^cdlu believe that the covuHght proprietors 

y:ot su^Jirnenttu understccnd hoQ library ^ 
su:)'cms wnrk, for they di'> they would find ^ 
puSn systems result in 'jn Inr't^mse in purohis'ng 
rather than the nppccite. Tt aertainly has 
been true in my area, . . . 



--David Sabsay, Hi rector 
Santa Rnsa-Sonona Countv 
Free Public Library 

in a letter to the ChairTnan of 
the American Lihrar' Association 
Convriaht Subcommittee 



••■here IS a certain amount of balderdash in the attack led by Williams r, 
WilKins against the library world. On the one hand the marketing cxnerts 
weep crocodile tears for the disappearing; journals and the fading profits 
of the publishers. On the other h-^nd thev conjure up pictures of librarians 
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\standlng iimrd over their copying machines, or worse,, handing onraRed patrons 
a reprint-house order slip. 

Despite claims to the contrary it seems unlikely that Williams S 
Wilkins, or any other publishers for that matter, wants to cope with the 
problems of tallying up the debt^ of the Podunk County Libraty System's 
photocopying operation, sending invoices, returning receiots in quadrupli- 
cate to municipal treasurers. Nor are they prepared to handle a flood of 
unrelated requests from all over the world demanding reprints of articles 
published over the past 65 years. 

Advocates of private enterprise have suggested that if libraries would 
only stop pirating photocopier, a flourishing rtprint industry would grow 
overnight to fill the needs of researchers.' The argument fails to recognize 
the obvious fact that renrinters would have to go tc the library to g^t their 
materials in many instances. And furthermore, no retder is going to v.ait 
two week? for the reprint house to r>care up the missing -irticle. 

Publishers appear to be simply interested in getting more money for 
what they are already do;ng. In vhe past few years, with the decline in 
federal support for research and the simultaneous sluggishness of the econom) , 
publishers' markets have shrunk. Offices and institutions which previously 
held two subscriptions to the same majjazine now may take only one and pass 
it around or copy pertinent parts. This hurts the publisher. 

One solution is to sto\ photocopying. But no on' .ally thinks a 
stronger copyright law will turn off the copying machi;.w»s in law firms, 
government agencies, corporation headquarters and all the other places be- 
sides libraries where people copy without chipping in 2 cents a page for the 
publisher. 

I'he pcher solution is to char^f institutions more than individuals for 
thoir subscriptions and allow them to copy anything they want. Then, if 
photocopying really begins to cut irto profit:;, up go(.s the institutional 
price . 

But a differentiated price system is tricky. There has to b- some pre- 
cfvient . same t^-ade-off. From the publisher's point of view the best place to 
-^tart U hv asserting' a right to royalties from photocopying, institutional 
co:n-.rn^ as' it's now done can be m-ide illegal, then publishers 'n magnanimously 
is<ue blanket licenses to libraries and other institutions allowing them to 
make a certain number of copies for a price. 

iliL- rrc:. 1 ha-, already lu'>>u:-. . Several technical nublishcrs havepio- 
-u^i-d tlMt sub-.cribers oav an ad »ed v p,v cost or a '.ump sum vearly for the 
ri'.',ht t(. r;ake photocopies. Barbara t^lni^er has stated publicly that she icels 
tfu' photocopy . ri>: section of the proposed copyrignt revision bill now before 
^^)t^^ross is ''the framework in which blanket licensing will have to come about." 

but publishers' complaints about tihotocopyi ng may only be symr-tomatic 
of deeper ills within the i n'iu-^ t r;.- . 

In an iricTsivr .article appearing', in the March 29, 1974. issue o+" ^c_iej;;^, 
John Walsh, the miiga-jine's "News ,and Comment" editor, si'ggests that the 

4 J 
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photocopying problems have occui^reci becausf esoteric journals havfe multi- 
pliea »o fast they have outstr.ipi^d their market, ^6/ 

"Journal publishinp," he wrote\ "does not provide a 'model of logic or 
efficiency. The years after World War II were a period of unprecedented 
growth for science and consequently for scientific journals. This growth, 
of course, has been largel. fueled by federal funding. In the case of 
journals, the government not only underwrites page charges in nonprofit 
journals but has also subsidized journal \ncorae by, for example, making sub- 
scriptions chargeable to research grants, \perhaps even more important, 
funding agencies have found many direct and\indir<»ct ways to subsidize the 
creation of new journals. \ 

V ' 

\ 

''There is no question of the importance of the role of the federal 
agencies in the expansionary period of journal publishing, and cutbacks in 
federal science funding in recent years have clearly i»dded to the pressure 
on journals, 

*'Man> journals now find it difficult to react to these pressures. . 
Ihc reaction of scientific publishers as a group to increasing costs has 
been to raise prices at a rate that puts them at the top of all the charts 
plotting inflation in the periodical field/' 

'Vhe more esoteric the publication, he added, "the smaller the number of 
potential subscribers and, because of the economics the game, the more 
expensive the journal.... (As) prices have gone uc , individual subscribers 
have dropped out, leaving research libraries as the major source of subscrip- 
tion revenue." 

To put it bluntly, libraries are being pressed to pay \ro where govern- 
ment and the subscribers have refused. Photocopying is the initial battle. 

What publishers seem no^ to realize is that libraries cannot blithely 
pass on the costs to their customers. Libraries are a service. They operate 
at a loss. Hie only way to contain that loss is to contain expenses. A 
normal librar>' can only subscribe to so many journals, can only purchase so 
many books, can only house so many newspaper;. For the less popular or more 
esoteric iterr* even Yale or the Library of Cor.gress depends on borrowing 
from other institutions. h 

A hard-line copyright law and oT^en-ended licensing fees will only succeed 
\n reifioving more journals from circulation, making the knowledge in them 
inacC''S/»ible to everyone. 

And if this hannens it will not he iust a few scholarly users of 
technical jou.^nals who will be deprived. In the final analysis it will 
he the public at large/that loses its right of access. Information will 
become the imique ^rcyerty of the seller, doles out only to the select 
fc^' who can afford i c/ 
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